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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.  

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on and or der  of  t he cour t  of  appeal s, 1 t hat  

summar i l y af f i r med a j udgment  of  t he Waukesha Count y Ci r cui t  

Cour t ,  Rober t  G.  Mawdsl ey,  Judge.  

                                                 
1 J. G.  v.  Wangar d,  No.  2006AP818,  unpubl i shed or der  ( Wi s.  

Ct .  App.  Aug.  8,  2007) .  
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¶2 The case i nvol ves an i nsur ance cover age di sput e.   The 

quest i on pr esent ed i s whet her  homeowner ' s i nsur ance pol i c i es 

i ssued by Gr eat  Nor t her n I nsur ance Company ( Gr eat  Nor t her n)  and 

Paci f i c  I ndemni t y I nsur ance Company ( Paci f i c)  t o St even and 

Debor ah Wangar d2 pr ovi de cover age f or  t he al l eged negl i gence of  

Debor ah i n f ai l i ng t o pr event  St even' s i nt ent i onal  sexual  

cont act  wi t h J. G. ,  a mi nor .   The pol i c i es i n quest i on cover  

l i abi l i t y  f or  " damages a cover ed per son i s l egal l y obl i gat ed t o 

pay f or  per sonal  i nj ur y or  pr oper t y damage, "  but  t hey cont ai n 

excl usi ons t hat  bar  cover age f or  damages ar i s i ng out  of  t he 

i nt ent i onal  act  of  " any cover ed per son. "  

¶3 The cour t  of  appeal s af f i r med t he j udgment  of  t he 

c i r cui t  cour t ,  whi ch hel d t hat  t he homeowner ' s pol i c i es i n 

quest i on do not  cover  Debor ah' s al l eged negl i gence.   The cour t  

of  appeal s det er mi ned t hat  t he i nst ant  case i s cont r ol l ed by i t s 

pr i or  deci s i ons i n Jessi ca M. F.  v.  Li ber t y Mut ual  Fi r e I nsur ance 

Co. ,  209 Wi s.  2d 42,  561 N. W. 2d 787 ( Ct .  App.  1997)  and Tar yn 

E. F.  v.  Joshua M. C. ,  178 Wi s.  2d 719,  505 N. W. 2d 418 ( Ct .  App.  

1993) .   The cour t  not ed t hat  t he i nt ent i onal  act s excl usi ons i n 

t he Wangar ds'  pol i c i es pr ecl ude cover age f or  t he i nt ent i onal  

act s of  " any cover ed per son, "  i . e. ,  any i nsur ed.   Bot h St even 

and Debor ah ar e i nsur eds under  t he pol i c i es.   Si nce i t  i s  

undi sput ed t hat  St even' s sexual  cont act  wi t h J. G.  was 

                                                 
2 The Wangar ds wer e mar r i ed dur i ng t he event s r el evant  t o 

t he pl ai nt i f f s '  sui t ;  t hey ar e now separ at ed.   Debor ah and 
St even Wangar d wi l l  be r ef er r ed t o i ndi v i dual l y by f i r st  name 
and col l ect i vel y as " t he Wangar ds. "  
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i nt ent i onal ,  and despi t e t he exi st ence of  c l auses i n t he 

pol i c i es t hat  appl y cover age t o each i nsur ed separ at el y,  t he 

cour t  of  appeal s  f ound t hat  Debor ah' s al l eged negl i gence i s not  

cover ed.   We gr ant ed Debor ah' s pet i t i on f or  r evi ew.  

¶4 We concl ude t hat  t he r esul t  i n t hi s case i s i nf or med 

by t he cour t  of  appeal s '  deci s i ons i n Jessi ca M. F.  and Tar yn 

E. F.   The i nt ent i onal  act s  excl usi ons i n t he Wangar ds'  

homeowner ' s pol i c i es bar  cover age f or  Debor ah' s al l eged 

negl i gence i n f ai l i ng t o pr event  St even' s i nt ent i onal  sexual  

cont act  wi t h J. G.  because t he pl ai nt i f f s '  damages——i n t he 

l anguage of  t he Wangar ds'  homeowner ' s pol i c i es——" [ ar ose]  out  of  

an act  i nt ended by any cover ed per son t o cause per sonal  i nj ur y. "   

Fur t her mor e,  no i nsur ed woul d r easonabl y expect  l i abi l i t y  

cover age f or  damages ar i s i ng out  of  an act  of  sexual  assaul t  

pr emi sed upon i nt ent i onal  sexual  cont act .   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.  

I .  BACKGROUND 

¶5 The r el evant  f act s ar e not  di sput ed.   On Febr uar y 23,  

2005,  pl ai nt i f f s J. G. ,  a mi nor ,  and R. G. ,  her  mot her ,  f i l ed a 

c i v i l  compl ai nt  al l egi ng t hat  dur i ng a per i od f r om 2000 t o 2003 

St even Wangar d had sexual  cont act  wi t h J. G.  at  t wo r esi dences 

owned by hi m and hi s wi f e Debor ah,  namel y 855 Ci r c l e Dr i ve and 

14400 Juneau Boul evar d,  i n El m Gr ove,  Wi sconsi n.   J. G.  was 

bet ween t he age of  f i ve and ei ght  year s ol d at  t he t i me St even 

had sexual  cont act  wi t h her .    

¶6 On Oct ober  7,  2004,  St even pl ed gui l t y t o second-

degr ee sexual  assaul t  of  a chi l d f or  havi ng sexual  cont act  wi t h 
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J. G. ,  a v i ol at i on of  Wi s.  St at .  § 948. 02( 2) . 3  The pl ai nt i f f s '  

compl ai nt  al l eges sever al  c l ai ms f or  r el i ef  agai nst  St even t hat  

ar e pr emi sed upon hi s i nt ent i onal  sexual  assaul t s of  J. G. 4  We 

assume f or  pur poses of  t hi s appeal  t hat  St even' s i nt ent i onal  

wr ongf ul  conduct ,  whi ch caused t he pl ai nt i f f s '  damages,  has been 

est abl i shed by hi s gui l t y pl ea as a mat t er  of  l aw.   

                                                 
3 Wi sconsi n St at .  § 948. 02( 2)  ( 2003- 04)  st at es:  " Whoever  has 

sexual  cont act  .  .  .  wi t h a per son who has not  at t ai ned t he age 
of  16 year s i s gui l t y of  a Cl ass C f el ony. "  

Wi sconsi n St at .  § 948. 01( 5)  ( 2003- 04)  def i nes " sexual  
cont act " :   

( 5)  " Sexual  cont act "  means any of  t he f ol l owi ng:  

( a)  I nt ent i onal  t ouchi ng by t he compl ai nant  or  
def endant ,  ei t her  di r ect l y or  t hr ough cl ot hi ng by t he 
use of  any body par t  or  obj ect ,  of  t he compl ai nant ' s 
or  def endant ' s i nt i mat e par t s i f  t hat  i nt ent i onal  
t ouchi ng i s ei t her  f or  t he pur pose of  sexual l y  
degr adi ng or  sexual l y humi l i at i ng t he compl ai nant  or  
sexual l y ar ousi ng or  gr at i f y i ng t he def endant .   

( b)  I nt ent i onal  peni l e ej acul at i on of  ej acul at e 
or  i nt ent i onal  emi ssi on of  ur i ne or  f eces by t he 
def endant  upon any par t  of  t he body cl ot hed or  
uncl ot hed of  t he compl ai nant  i f  t hat  ej acul at i on or  
emi ssi on i s ei t her  f or  t he pur pose of  sexual l y  
degr adi ng or  sexual l y humi l i at i ng t he compl ai nant  or  
f or  t he pur pose of  sexual l y ar ousi ng or  gr at i f y i ng t he 
def endant .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  

4 None of  t hese c l ai ms i s di r ect l y i mpl i cat ed i n t he i nst ant  
appeal  because no one has ar gued t hat  St even' s i nt ent i onal  
conduct  i s cover ed by t he i nsur ance pol i c i es i n quest i on.   
However ,  t he al l egat i ons r egar di ng St even' s i nt ent i onal  conduct  
ar e per t i nent  t o our  anal ysi s of  whet her  t he i nt ent i onal  act s 
excl usi on i n t he pol i c i es appl i es t o Debor ah.  
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¶7 The pl ai nt i f f s '  compl ai nt  al so al l eges t hat  Debor ah 

negl i gent l y f ai l ed t o pr event  her  husband f r om sexual l y abusi ng 

J. G.   Speci f i cal l y,  t he compl ai nt ' s sevent h c l ai m f or  r el i ef  

al l eges t hat  Debor ah was negl i gent  i n t he f ol l owi ng ways:    

33.  That  pr i or  t o al l  or  some of  St even C.  
Wangar d' s sexual  cont act s wi t h J. G.  .  .  .  Debor ah S.  
Wangar d knew or  shoul d have known t hat  St even C.  
Wangar d had i nt ent i onal  sexual  cont act  and/ or  sexual  
i nt er cour se wi t h ot her  mi nor s;  t hat  she knew or  shoul d 
have known t hat  St even C.  Wangar d had a pr opensi t y t o 
have i nt ent i onal  sexual  cont act  and/ or  sexual  
i nt er cour se wi t h mi nor s;  t hat  despi t e such knowl edge,  
Debor ah S.  Wangar d was negl i gent  i n t hat  she,  among 
ot her  t hi ngs,  di d not  war n J. G.  and/ or  R. G.  of  such 
knowl edge pr i or  t o al l  or  some of  St even C.  Wangar d' s 
sexual  cont act s wi t h J. G.  as al l eged her ei nabove;  t hat  
she di d not  t ake any act i on t o pr event  St even C.  
Wangar d f r om bei ng al one wi t h J. G.  pr i or  t o al l  or  
some of  St even C.  Wangar d' s sexual  cont act s wi t h J. G.  
as al l eged her ei nabove;  t hat  at  al l  t i mes mat er i al  
her et o,  she negl i gent l y super vi sed J. G.  whi l e J. G.  was 
i n her  car e;  and was ot her wi se negl i gent .  

34.  That  t he negl i gence of  Debor ah S.  Wangar d as 
al l eged,  was a di r ect  and pr oxi mat e cause of  J. G. ' s 
i nj ur i es and damages,  as set  f or t h her ei nabove,  
subj ect i ng Debor ah S.  Wangar d t o l i abi l i t y  f or  
compensat or y and puni t i ve damages i n an amount  t o be 
det er mi ned by t he t r i er  of  f act .  

¶8 The compl ai nt  al l eges t hat  t he Wangar ds'  act s  and 

omi ssi ons har med J. G.  and R. G. ,  namel y,  t hat  St even' s 

i nt ent i onal  sexual  assaul t s of  J. G.  and Debor ah' s negl i gence i n 

f ai l i ng t o pr event  t he assaul t s  al l egedl y caused J. G.  " sever e,  

ext r eme,  di sabl i ng and per manent  emot i onal  di st r ess,  pai n,  

suf f er i ng,  embar r assment ,  l oss of  sel f  est eem,  di sgr ace,  

humi l i at i on,  l oss of  enj oyment  of  l i f e,  psychol ogi cal  damages,  

i nj ur i es, "  and cont i nui ng expenses f or  medi cal  and psychol ogi cal  
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t r eat ment .   The compl ai nt  al so c l ai ms t hat  St even' s i nt ent i onal  

t or t i ous conduct  and Debor ah' s negl i gence have caused R. G.  t o 

suf f er  " t he l oss of  J. G. ' s soci et y and compani onshi p,  past  and 

f ut ur e pecuni ar y l osses,  past  and f ut ur e medi cal  and/ or  

psychol ogi cal  expenses,  sever e emot i onal  di st r ess, "  and ot her  

i nj ur i es.   

¶9 The r esi dences wher e St even sexual l y assaul t ed J. G.  

wer e i nsur ed by Gr eat  Nor t her n and Paci f i c  dur i ng t he r el evant  

t i me per i od.   Gr eat  Nor t her n i nsur ed t he 14400 Juneau Boul evar d 

r esi dence.   Paci f i c  i nsur ed t he 855 Ci r c l e Dr i ve r esi dence.   

Af t er  t he pl ai nt i f f s f i l ed sui t ,  Gr eat  Nor t her n and Paci f i c  

i ni t i al l y  assumed t he def ense of  St even and Debor ah pur suant  t o 

t he pol i c i es '  l i abi l i t y  cover age under  a r eser vat i on of  r i ght s.   

On May 26,  2005,  Gr eat  Nor t her n and Paci f i c  f i l ed a mot i on t o 

bi f ur cat e and st ay t he pl ai nt i f f s '  case so t hat  t he cour t  coul d 

det er mi ne whet her  t he pol i c i es cover ed t he Wangar ds'  pot ent i al  

c i v i l  l i abi l i t y .    

¶10 The r el evant  l anguage of  t he Gr eat  Nor t her n and 

Paci f i c  homeowner ' s pol i c i es i s i dent i cal .   The cover age 

pr ovi s i ons of  t he pol i c i es st at e:  " We cover  damages a cover ed 

per son i s l egal l y obl i gat ed t o pay f or  per sonal  i nj ur y or  

pr oper t y damage whi ch t ake pl ace anyt i me dur i ng t he pol i cy 

per i od and ar e caused by an occur r ence,  unl ess s t at ed ot her wi se 

or  an excl usi on appl i es. "   The pol i c i es st at e t hat  an 

" [ o] ccur r ence means a l oss or  acci dent  t o whi ch t hi s i nsur ance 

appl i es occur r i ng wi t hi n t he pol i cy per i od. "   Al t hough t he 

pol i c i es name St even al one as t he i nsur ed par t y i n t he " Cover age 



No.  2006AP818 

 

7 
 

Summar y, "  a " cover ed per son"  i nc l udes " you or  a f ami l y member . "   

The pol i c i es al so i ncl ude l anguage under  t he headi ng 

" Appl i cat i on of  cover age"  t hat  r eads:  " Cover age appl i es 

separ at el y t o each cover ed per son.   However ,  t hi s pr ovi s i on does 

not  i ncr ease t he amount  of  cover age f or  any one occur r ence. " 5   

¶11 The l i abi l i t y  pr ovi s i ons of  t he Wangar ds'  pol i c i es 

pr ovi de cover age f or  cer t ai n enumer at ed damages and i nj ur i es,  

whi l e ot her  har ms caused by t he i nsur eds ar e excl uded f r om 

cover age.   " Per sonal  i nj ur y"  i s cover ed by t he pol i c i es and 

i ncl udes " bodi l y i nj ur y .  .  .  shock,  ment al  angui sh,  or  ment al  

i nj ur y. "   " Bodi l y i nj ur y"  means " physi cal  bodi l y  har m,  i ncl udi ng 

si ckness or  di sease t hat  r esul t s f r om i t ,  and r equi r ed car e,  

l oss of  ser vi ces and r esul t i ng deat h. "    

¶12 The pol i c i es excl ude damages caused by t he i nt ent i onal  

act s of  i nsur eds.   The pol i c i es st at e:    

I nt ent i onal  act s.   We do not  cover  any damages 
ar i s i ng out  of  an act  i nt ended by any cover ed per son 
t o cause per sonal  i nj ur y or  pr oper t y damage,  even i f  
t he i nj ur y or  damage i s of  a di f f er ent  degr ee or  t ype 
t han act ual l y i nt ended or  expect ed.   An i nt ent i onal  
act  i s  one whose consequences coul d have been f or eseen 
by a r easonabl e per son.   But  we do cover  such damages 
i f  t he act  was i nt ended t o pr ot ect  peopl e or  pr oper t y 
unl ess anot her  excl usi on appl i es.  

¶13 On Jul y 20,  2005,  Gr eat  Nor t her n and Paci f i c  moved f or  

a decl ar at or y r ul i ng and t o di smi ss t he case agai nst  t hem on 

gr ounds t hat  t he Wangar ds'  homeowner ' s pol i c i es di d not  cover  

                                                 
5 Thr oughout  t hei r  br i ef s t he par t i es have r ef er r ed t o t hi s 

l anguage as a " separ at i on"  or  " sever abi l i t y"  c l ause,  and we wi l l  
do so as wel l .  
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t he l osses al l eged i n t he pl ai nt i f f s '  compl ai nt .   The ci r cui t  

cour t  hear d ar gument  on t he mot i on on December  5,  2005,  and 

i ssued a wr i t t en deci s i on i n f avor  of  Gr eat  Nor t her n and Paci f i c  

on Febr uar y 20,  2006.    

¶14 The ci r cui t  cour t  hel d t hat  t he Wangar ds'  homeowner ' s  

pol i c i es di d not  cover  any of  t he c l ai ms al l eged i n t he 

pl ai nt i f f s '  compl ai nt .   Wi t h r egar d t o t he al l eged negl i gence of  

Debor ah,  t he cour t  concl uded t hat  t he i nt ent i onal  act s excl usi on 

i n t he t wo pol i c i es bar r ed cover age.   The cour t  f ound t hat  " t he 

l anguage cont ai ned i n t he pol i cy i s not  ambi guous nor  i s t he 

pol i cy as a whol e cont ext ual l y ambi guous. "   The cour t  al so f ound 

t hat  " t he l anguage cont ai ned i n t he excl usi on bar s cover age 

r egar dl ess of  t he exi st ence of  a separ at i on c l ause. "   The cour t  

c i t ed Hagen v.  Gul r ud,  151 Wi s.  2d 1,  6- 7,  442 N. W. 2d 570 ( Ct .  

App.  1989) ,  f or  t wo pr oposi t i ons:  ( 1)  one who pur chases a 

homeowner ' s pol i cy does not  cont empl at e cover age f or  sexual  

mi sconduct  of  an i nsur ed;  and ( 2)  one woul d not  ant i c i pat e 

shar i ng such a r i sk wi t h ot her  pol i cyhol der s.   The cour t  al so 

r el i ed upon Jessi ca M. F.  t o concl ude t hat  Debor ah i s not  cover ed 

because she woul d not  cont empl at e cover age f or  sexual  assaul t s  

commi t t ed by St even,  despi t e t he f act  t hat  she i s ar guabl y an 

" i nnocent  spouse"  and t hat  t he t wo pol i c i es i ncl ude a pr ovi s i on 

t hat  separ at es cover age as t o each i nsur ed.    

¶15 On Mar ch 20,  2006,  t he c i r cui t  cour t  i ssued an or der  

and j udgment  di smi ssi ng al l  c l ai ms agai nst  Gr eat  Nor t her n and 

Paci f i c  because t he i nsur er s owed no dut y t o def end or  i ndemni f y 
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t he Wangar ds under  t hei r  homeowner ' s pol i c i es.   Debor ah 

appeal ed,  and J. G.  and R. G.  cr oss- appeal ed.  

¶16 The cour t  of  appeal s summar i l y af f i r med on August  8,  

2007,  hol di ng t hat  t he Wangar ds'  case i s cont r ol l ed by t he cour t  

of  appeal s '  pr i or  deci s i ons i n Jessi ca M. F.  and Tar yn E. F.   The 

cour t  of  appeal s hel d t hat  t her e was " no meani ngf ul  way t o 

di st i ngui sh"  t hese cases and t hat  t he i nt ent i onal  act s excl usi on 

i n t he Wangar ds'  pol i c i es pr ecl udes cover age f or  t he i nt ent i onal  

act s of  " any cover ed per son, "  i . e. ,  any i nsur ed.   Bot h St even 

and Debor ah ar e i nsur eds under  t he t wo pol i c i es,  and i t  i s  

undi sput ed t hat  St even' s sexual  cont act  wi t h J. G.  was 

i nt ent i onal .   Thus,  t he cour t  of  appeal s f ound t hat ,  despi t e t he 

exi st ence of  a " sever abi l i t y  c l ause"  i n t he pol i c i es,  Debor ah' s 

al l eged negl i gence i s not  cover ed.  

¶17 Debor ah pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on November  5,  2007.  

I I .  ANALYSI S 

A.  St andar d of  Revi ew 

¶18 I n a decl ar at or y j udgment  act i on,  t he gr ant i ng or  

denyi ng of  r el i ef  i s  a mat t er  wi t hi n t he di scr et i on of  t he 

c i r cui t  cour t  and i s uphel d absent  an er r oneous exer ci se of  

di scr et i on.   See Jones v.  Secur a I ns.  Co. ,  2002 WI  11,  ¶19,  249 

Wi s.  2d 623,  638 N. W. 2d 575 ( c i t at i on omi t t ed) .   However ,  when 

t he appr opr i at eness of  gr ant i ng or  denyi ng dec l ar at or y r el i ef  

depends on a quest i on of  l aw,  our  r evi ew i s de novo.   I d. ;  

Gul mi r e v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  2004 WI  App 18,  ¶10,  

269 Wi s.  2d 501,  674 N. W. 2d 629 ( c i t at i on omi t t ed) ;  Commer ci al  
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Uni on Mi dwest  I ns.  Co.  v.  Vor beck,  2004 WI  App 11,  ¶7,  269 

Wi s.  2d 204,  674 N. W. 2d 665 ( c i t at i on omi t t ed) .   

¶19 To r esol ve t hi s case we must  i nt er pr et  t he l anguage of  

t wo i nsur ance pol i c i es t o det er mi ne whet her  t hey af f or d cover age 

f or  al l eged negl i gence.   Whet her  an i nsur ance pol i cy af f or ds 

cover age i s a quest i on of  i nsur ance cont r act  i nt er pr et at i on,  

whi ch we r evi ew de novo.   Am.  Fami l y Mut .  I ns.  Co.  v.  Am.  Gi r l ,  

I nc. ,  2004 WI  2,  ¶23,  268 Wi s.  2d 16,  673 N. W. 2d 65 ( c i t at i on 

omi t t ed) ;  Danbeck v.  Am.  Fami l y Mut .  I ns.  Co. ,  2001 WI  91,  ¶10,  

245 Wi s.  2d 186,  629 N. W. 2d 150 ( c i t at i on omi t t ed) .   

B.  Di scussi on 

¶20 Thi s case i nvol ves a quest i on of  i nsur ance cover age;  

t her ef or e,  we begi n wi t h a r eci t at i on of  gener al  pr i nci pl es,  t he 

per t i nent  l anguage of  t he pol i c i es i n quest i on,  and t he r el evant  

al l egat i ons i n t he pl ai nt i f f s '  compl ai nt .  

¶21 " An i nsur ance pol i cy i s a cont r act . "   St at e Far m Mut .  

Aut o.  I ns.  Co.  v.  Gi l l et t e,  2002 WI  31,  ¶25,  251 Wi s.  2d 561,  

641 N. W. 2d 662.   The same r ul es of  const r uct i on t hat  gover n 

ot her  cont r act s  ar e appl i ed t o t he l anguage of  i nsur ance 

pol i c i es.   Fol kman v.  Quamme,  2003 WI  116,  ¶12,  264 Wi s.  2d 617,  

665 N. W. 2d 857 ( c i t i ng Kr emer s- Ur ban Co.  v.  Am.  Empl oyer s I ns.  

Co. ,  119 Wi s.  2d 722,  735,  351 N. W. 2d 156 ( 1984) ) .   We r ead 

i nsur ance pol i c i es " t o f ur t her  t he i nsur ed' s r easonabl e 

expect at i ons of  cover age whi l e meet i ng t he i nt ent  of  bot h 

par t i es t o t he cont r act . "   Tar a N.  v.  Economy Fi r e & Cas.  I ns.  

Co. ,  197 Wi s.  2d 77,  88,  540 N. W. 2d 26 ( Ct .  App.  1995)  ( c i t at i on 

omi t t ed) .   A cont r act  of  i nsur ance i s not  t o be r ewr i t t en by t he 
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cour t  t o bi nd an i nsur er  t o a r i sk t hat  t he i nsur er  di d not  

cont empl at e and f or  whi ch i t  has not  been pai d.   Smi t h v.  Kat z,  

226 Wi s.  2d 798,  807,  595 N. W. 2d 345 ( 1999) ;  Qual man v.  

Br uckmoser ,  163 Wi s.  2d 361,  365,  471 N. W. 2d 282 ( Ct .  App.  

1991) .    

¶22 Cover age pr ovi ded i n a l i abi l i t y  i nsur ance pol i cy i s 

t ypi cal l y st at ed i n t er ms of  t he i nsur er ' s dut y t o def end and/ or  

i ndemni f y t he i nsur ed f or  l osses or  i nj ur y caused by t he 

i nsur ed.   See Gr oss v.  Ll oyds of  London I ns.  Co. ,  121 Wi s.  2d 

78,  84,  358 N. W. 2d 266 ( 1984) ;  El l i ot t  v.  Donahue,  169 Wi s.  2d 

310,  320,  485 N. W. 2d 403 ( 1992) .   " [ A] n i nsur er ' s dut y t o def end 

i t s i nsur ed i s t r i gger ed by compar i ng t he al l egat i ons of  t he 

compl ai nt  t o t he t er ms of  t he i nsur ance pol i cy. "   Ever son v.  

Lor enz,  2005 WI  51,  ¶11,  280 Wi s.  2d 1,  695 N. W. 2d 298 ( c i t at i on 

omi t t ed) .   When compar i ng t he al l egat i ons i n t he compl ai nt  t o 

t he pr ovi s i ons i n t he i nsur ance pol i cy,  " [ t ] he wor ds of  an 

i nsur ance pol i cy  ar e gi ven t hei r  common and or di nar y meani ng. "   

Danbeck,  245 Wi s.  2d 186,  ¶10 ( c i t i ng Hender son v.  St at e Far m 

Mut .  Aut o.  I ns.  Co. ,  59 Wi s.  2d 451,  457- 59,  208 N. W. 2d 423 

( 1973) ) .   When an i nsur ance pol i cy pr ovi des cover age f or  even 

one cl ai m made i n a l awsui t ,  t he i nsur er  i s obl i gat ed t o def end 

t he ent i r e sui t .   Fi r eman' s Fund I ns.  Co.  of  Wi s.  v.  Br adl ey 

Cor p. ,  2003 WI  33,  ¶21,  261 Wi s.  2d 4,  660 N. W. 2d 666;  Doyl e v.  

Engel ke,  219 Wi s.  2d 277,  285 n. 4,  580 N. W. 2d 245 ( 1998)  

( c i t at i ons omi t t ed) .   " The dut y t o def end f ocuses on t he nat ur e 

of  t he c l ai m and has not hi ng t o do wi t h t he mer i t s of  t he 
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c l ai m. "   Smi t h,  226 Wi s.  2d at  806 ( c i t i ng Gr i eb v.  Ci t i zens 

Cas.  Co. ,  33 Wi s.  2d 552,  557- 58,  148 N. W. 2d 103 ( 1967) ) .    

¶23 " The dut y t o def end i s necessar i l y  br oader  t han t he 

dut y t o i ndemni f y because t he dut y t o def end i s t r i gger ed by 

ar guabl e,  as opposed t o act ual ,  cover age. "   Fi r eman' s Fund,  261 

Wi s.  2d 4,  ¶20.   Once t he cour t  r esol ves t he quest i on of  

i ndemni t y i n t he i nsur er ' s f avor ,  however ,  cover age i s no l onger  

open t o debat e.   " An i nsur er  need not  def end a sui t  i n whi ch i t  

has no economi c i nt er est . "   Baumann v.  El l i ot t ,  2005 WI  App 186,  

¶10,  286 Wi s.  2d 667,  704 N. W. 2d 361 ( c i t i ng Sch.  Di st .  of  

Shor ewood v.  Wausau I ns.  Cos. ,  170 Wi s.  2d 347,  364,  488 N. W. 2d 

82 ( 1992) ) .  

¶24 The cover age i ssue i n t hi s case t ur ns on a di sput e 

over  t he appl i cabi l i t y  of  an i nt ent i onal  act s excl usi on i n each 

pol i cy,  and,  ul t i mat el y,  i t s  i nt er act i on wi t h a sever abi l i t y 

c l ause.   " Excl usi ons ar e nar r owl y or  st r i ct l y const r ued agai nst  

t he i nsur er  i f  t hei r  ef f ect  i s  uncer t ai n. "   Am.  Gi r l ,  268 Wi s.  

2d 16,  ¶24 ( c i t i ng Car di nal  v.  Leader  Nat ' l  I ns.  Co. ,  166 Wi s.  

2d 375,  382,  480 N. W. 2d 1 ( 1992) ) .   " However ,  an i nsur ance 

cont r act  must  al so be i nt er pr et ed t o mean what  a r easonabl e 

per son i n t he posi t i on of  t he i nsur ed woul d have under st ood t he 

wor ds of  t he cont r act  t o mean. "   Tar a N. ,  197 Wi s.  2d at  90- 91 

( c i t i ng Sch.  Di st .  of  Shor ewood,  170 Wi s.  2d at  367) .  

¶25 We t ur n t o t he per t i nent  l anguage of  t he Wangar ds'  

homeowner ' s pol i c i es.   Fi r st ,  t he pol i c i es pr ovi de cover age f or  

cer t ai n enumer at ed har ms caused by an i nsur ed,  namel y,  " damages 

a cover ed per son i s l egal l y obl i gat ed t o pay f or  per sonal  i nj ur y 
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or  pr oper t y damage whi ch t ake pl ace anyt i me dur i ng t he pol i cy 

per i od and ar e caused by an occur r ence,  unl ess s t at ed ot her wi se 

or  an excl usi on appl i es. "   " Per sonal  i nj ur y"  i s cover ed by t he 

pol i c i es and i ncl udes " bodi l y i nj ur y .  .  .  shock,  ment al  

angui sh,  or  ment al  i nj ur y. "   " Bodi l y i nj ur y"  means " physi cal  

bodi l y har m,  i ncl udi ng si ckness or  di sease t hat  r esul t s f r om i t ,  

and r equi r ed car e,  l oss of  ser vi ces and r esul t i ng deat h. "  

¶26 Pr esumabl y,  t he i nj ur i es cover ed by t he pol i c i es woul d 

encompass t he i nj ur i es al l eged i n t he compl ai nt .   Thi s poi nt  i s  

not  di sput ed;  t her ef or e,  we wi l l  assume t her e woul d be i ni t i al  

cover age f or  at  l east  some of  t he damages al l eged.  

¶27 Second,  t he pol i c i es name St even Wangar d as t he 

i nsur ed par t y,  but  t he pol i c i es def i ne a " cover ed per son"  t o 

i ncl ude " you or  a f ami l y member " ;  t hus,  Debor ah,  St even' s wi f e 

dur i ng t he t wo pol i cy per i ods,  was al so a cover ed i nsur ed. 6  The 

pol i c i es al so i ncl ude l anguage under  t he headi ng " Appl i cat i on of  

cover age"  t hat  r eads:  " Cover age appl i es separ at el y t o each 

cover ed per son. "  

¶28 Fi nal l y,  t he pol i c i es excl ude damages ar i s i ng out  of  

t he i nt ent i onal  act s of  any i nsur ed per son f r om cover age.   

Speci f i cal l y,  t he pol i c i es st at e:    

                                                 
6 " You"  i s al so a def i ned t er m i n t he pol i c i es.   I t  means 

" t he per son named i n t he Cover age Summar y,  and a spouse who 
l i ves wi t h t hat  per son. "   St even i s t he " You"  r ef er r ed t o i n t he 
Cover age Summar y under  t he headi ng " Name and addr ess of  
I nsur ed, "  and Debor ah l i ved wi t h hi m and was hi s spouse dur i ng 
t he r el evant  t i me per i od.   Debor ah woul d t her ef or e be cover ed 
under  t he pol i c i es as an i nsur ed by t he wor d " You. "    
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I nt ent i onal  act s.   We do not  cover  any damages 
ar i s i ng out  of  an act  i nt ended by any cover ed per son 
t o cause per sonal  i nj ur y or  pr oper t y damage,  even i f  
t he i nj ur y or  damage i s of  a di f f er ent  degr ee or  t ype 
t han act ual l y i nt ended or  expect ed.   An i nt ent i onal  
act  i s  one whose consequences coul d have been f or eseen 
by a r easonabl e per son.   But  we do cover  such damages 
i f  t he act  was i nt ended t o pr ot ect  peopl e or  pr oper t y 
unl ess anot her  excl usi on appl i es.   ( Emphasi s added. )  

¶29 Havi ng exami ned t he pol i c i es,  we t ur n t o t he r el evant  

al l egat i ons i n t he pl ai nt i f f s '  compl ai nt .   The al l egat i ons i n 

t he compl ai nt  st em f r om t he i nt ent i onal  sexual  assaul t s  

commi t t ed by St even Wangar d.   The compl ai nt  al l eges t hat  bet ween 

2000 and 2003 St even had sexual  cont act  wi t h J. G.  at  t wo 

r esi dences owned by t he Wangar ds t hat  wer e i nsur ed by Gr eat  

Nor t her n and Paci f i c  homeowner ' s pol i c i es.   On Oct ober  7,  2004,  

St even pl ed gui l t y t o second- degr ee sexual  assaul t  of  a chi l d 

f or  havi ng sexual  cont act  wi t h J. G.   Ther e i s no di sput e t hat  

St even' s wr ongf ul  conduct  was i nt ent i onal ,  t hat  t he consequences 

of  hi s act i ons wer e f or eseeabl e ( at  l east  t o hi m) ,  and t hat  

St even' s sexual  cont act  wi t h J. G.  has been est abl i shed as a 

mat t er  of  l aw by St even' s gui l t y pl ea. 7  Fur t her mor e,  t her e i s no 

di sput e t hat  St even' s i nt ent i onal  act s,  whi ch al l egedl y caused 

har m t o J. G.  and R. G. ,  ar e excl uded f r om cover age under  t he 

pol i c i es by t he i nt ent i onal  act s excl usi on.  

                                                 
7 See N. N.  v.  Mor ai ne Mut .  I ns.  Co. ,  153 Wi s.  2d 84,  91- 93,  

450 N. W. 2d 445 ( 1990)  ( hol di ng t hat  an appel l at e cour t  may,  but  
i s not  r equi r ed t o,  concl ude as a mat t er  of  l aw t hat  i nt ent  f or  
pur poses of  c i v i l  l i abi l i t y  i s  sat i sf i ed by a gui l t y pl ea t o a 
cr i me i nvol v i ng an el ement  of  i nt ent i onal  conduct ) .   
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¶30 Movi ng t o Debor ah,  t he compl ai nt  al l eges t hat  Debor ah 

was negl i gent  i n f ai l i ng t o pr event  St even' s i nt ent i onal  sexual  

cont act  wi t h J. G.   Speci f i cal l y,  t he compl ai nt  al l eges t hat  

Debor ah was negl i gent  because she knew or  shoul d have known 

t hat :  ( 1)  St even had i nt ent i onal  sexual  cont act  and/ or  sexual  

i nt er cour se wi t h ot her  mi nor s;  and ( 2)  St even had a pr opensi t y 

t o have i nt ent i onal  sexual  cont act  and/ or  sexual  i nt er cour se 

wi t h mi nor s.   Debor ah' s al l eged negl i gent  act s and omi ssi ons ar e 

t hat  she:  ( 1)  di d not  war n J. G.  and/ or  R. G.  of  her  knowl edge of  

St even' s past  sexual  cont act s wi t h mi nor s pr i or  t o St even' s 

sexual  cont act s wi t h J. G. ;  ( 2)  di d not  t ake any act i on t o 

pr event  St even f r om bei ng al one wi t h J. G.  pr i or  t o hi s sexual  

cont act s wi t h J. G. ;  and ( 3)  negl i gent l y super vi sed J. G.  whi l e 

J. G.  was i n her  car e.  

¶31 Keepi ng t he pol i cy l anguage and al l egat i ons i n t he 

compl ai nt  i n mi nd,  we exami ne t he di sput ed i ssue of  cover age f or  

Debor ah' s al l eged negl i gence.    

¶32 The ci r cui t  cour t  and t he cour t  of  appeal s hel d t hat  

t he i nt ent i onal  act s excl usi on i n t he Wangar ds'  pol i c i es 

cont r ol s and excl udes Debor ah f r om cover age because J. G.  and 

R. G. ' s damages ar ose out  of  t he i nt ent i onal  act s of  " any cover ed 

per son, "  namel y St even.   The cour t  of  appeal s r el i ed pr i mar i l y 

on t he expr ess l anguage of  t he pol i c i es and i t s pr i or  deci s i ons 

i n Jessi ca M. F.  and Tar yn E. F.   Ther e i s no di sput e t hat  i f  t he 

expr ess l anguage of  t he i nt ent i onal  act s excl usi on appl i es t o 

Debor ah,  ei t her  di r ect l y because of  her  own negl i gence or  



No.  2006AP818 

 

16 
 

i ndi r ect l y because of  St even' s i nt ent i onal  conduct ,  Debor ah' s 

negl i gence i s not  cover ed.  

¶33 Debor ah makes sever al  ar gument s t hat  t he i nt ent i onal  

act s excl usi on i s i nappl i cabl e t o her .   Debor ah asser t s t hat  

appl y i ng t he i nt ent i onal  act s excl usi on t o bar  cover age f or  her  

al l eged negl i gence vi ol at es her  r easonabl e expect at i ons of  

cover age.   She cont ends t hat  t he sever abi l i t y  c l ause i n each 

pol i cy cannot  be r econci l ed wi t h t he i nt ent i onal  act s excl usi on 

and t hat  t hi s i nconsi st ency must  be r esol ved i n f avor  of  

cover age.   She al so ar gues t hat  Jessi ca M. F.  and Tar yn E. F.  

i mpr oper l y const r ued or  di sr egar ded t he sever abi l i t y  c l auses at  

i ssue i n t hose cases and ar e i nconsi st ent  wi t h Doyl e v.  Engel ke,  

Gul mi r e v.  St .  Paul  Fi r e & Mar i ne I nsur ance Co. ,  2004 WI  App 18,  

269 Wi s.  2d 501,  674 N. W. 2d 629,  and Nor t hwest er n Nat i onal  

I nsur ance Co.  v .  Nemet z,  135 Wi s.  2d 245,  400 N. W. 2d 33 ( Ct .  

App.  1986) .   Rel y i ng on Fol kman v.  Quamme, 8 Debor ah asser t s t hat  

                                                 
8 I n Fol kman v.  Quamme,  t hi s cour t  r evi ewed a case i nvol v i ng 

t he al l eged ambi gui t y of  a " spl i t  l i abi l i t y  l i mi t s"  endor sement  
t o an aut omobi l e i nsur ance pol i cy.   Fol kman v.  Quamme,  2003 WI  
116,  ¶1,  264 Wi s.  2d 617,  665 N. W. 2d 857.   We concl uded t hat  t he 
pol i cy i n quest i on,  r ead as a whol e,  di d not  pr esent  cont ext ual  
ambi gui t y wi t h r egar d t o l i abi l i t y  l i mi t s.   I d. ,  ¶58.   

The Fol kman cour t  set  f or t h gener al  pr i nci pl es t o eval uat e 
whet her  a c l ause i n an i nsur ance cont r act  i s  cont ext ual l y 
ambi guous when const r ued i n r el at i on t o ot her  par t s of  t he 
cont r act .   Thi s cour t  not ed t hat  " [ i ] nsur ance pol i cy l anguage i s 
ambi guous ' i f  i t  i s  suscept i bl e t o mor e t han one r easonabl e 
i nt er pr et at i on. ' "   I d. ,  ¶13 ( quot i ng Danbeck v.  Am.  Fami l y Mut .  
I ns.  Co. ,  2001 WI  91,  ¶10,  245 Wi s.  2d 186,  629 N. W. 2d 150) .   
" I f  t her e i s an ambi guous cl ause i n an i nsur ance pol i cy,  we wi l l  
const r ue t hat  c l ause i n f avor  of  t he i nsur ed. "   I d.  ( c i t at i on 
omi t t ed) .    
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t he i nt er act i on of  t he i nt ent i onal  act s excl usi on and 

sever abi l i t y  c l ause cr eat es cont ext ual  ambi gui t y t hat  must  be 

r esol ved i n f avor  of  cover age.   Fi nal l y,  Debor ah t akes t he 

posi t i on t hat  Jessi ca M. F.  was wr ongl y deci ded and t hat  i nt ent  

t o i nj ur e cannot  be i nf er r ed as a mat t er  of  l aw f r om al l egat i ons 

t hat  an i nsur ed " shoul d have known"  of  a spouse' s abusi ve 

pr opensi t i es.  

¶34 To addr ess t hese ar gument s,  we begi n wi t h t he t wo 

deci s i ons r el i ed upon by t he cour t  of  appeal s,  Jessi ca M. F.  and 

Tar yn E. F.  

¶35 I n Jessi ca M. F.  f our  gr andchi l dr en and t hei r  par ent s 

sought  a decl ar at i on of  cover age under  t hei r  gr andpar ent s '  

homeowner ' s pol i c i es f or  t hei r  gr andf at her ' s al l eged sexual  

assaul t s of  t he gr andchi l dr en.   Jessi ca M. F. ,  209 Wi s.  2d at  44-

45.   The quest i on of  cover age t ur ned on whet her  t he i nt ent i onal  

                                                                                                                                                             
A cl ear  and unambi guous pr ovi s i on may be f ound ambi guous i n 

t he cont ext  of  t he ent i r e pol i cy.   I d. ,  ¶19 ( c i t at i ons omi t t ed) .   
Cour t s ar e not  r equi r ed t o mechani cal l y appl y a c l ear  pr ovi s i on 
r egar dl ess of  " t he ambi gui t y cr eat ed by t he or gani zat i on,  
l abel i ng,  expl anat i on,  i nconsi st ency,  omi ssi on,  and t ext  of  t he 
ot her  pr ovi s i ons i n t he pol i cy. "   I d.   " Cour t s wi l l  i nt er pr et  
t he wor ds of  an i nsur ance cont r act  agai nst  t he i nsur ed when t he 
i nt er pr et at i on conf or ms t o what  a r easonabl e per son i n t he 
posi t i on of  t he i nsur ed woul d have under st ood t he wor ds t o 
mean. "   I d. ,  ¶20 ( c i t at i on omi t t ed) .   However ,  " cour t s wi l l  not  
sur r ender  t he aut hor i t y t o const r ue i nsur ance cont r act s i n f avor  
of  t he i nsur ed when a pol i cy i s so ' ambi guous or  obscur e, '  or  
decept i ve t hat  i t  bef uddl es t he under st andi ng and expect at i ons 
of  a r easonabl e i nsur ed. "   I d.  ( c i t at i on omi t t ed) .   
" [ C] ont ext ual  ambi gui t y i n an i nsur ance pol i cy must  be genui ne 
and appar ent  on t he f ace of  t he pol i cy,  i f  i t  i s  t o upset  t he 
i nt ent i ons of  an i nsur er  embodi ed i n ot her wi se cl ear  l anguage. "   
I d. ,  ¶29.  
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act s excl usi on i n t he pol i c i es appl i ed t o pr ecl ude cover age f or  

t he al l eged negl i gence of  t he gr andmot her  when she f ai l ed t o 

pr ot ect  her  gr andchi l dr en f r om t he assaul t s.   I d.  at  45.   The 

compl ai nt  al l eged t hat  t he gr andmot her  " knew or ,  i n t he exer ci se 

of  r easonabl e car e,  shoul d have known t hat  [ t he gr andf at her ]  was 

engagi ng i n sexual  cont act  and engagi ng i n sexual l y expl i c i t  

conduct  wi t h [ t he gr andchi l dr en] . "   I d.  at  46.   Each of  t he 

pol i c i es i n quest i on i ncl uded an i nt ent i onal  act s excl usi on and 

al so speci f i ed t hat  cover age " appl i es separ at el y t o each 

i nsur ed. "   I d.  at  47 n. 7.  

¶36 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

hol di ng t hat  t he gr andmot her ' s  negl i gence was excl uded f r om 

cover age under  t he pol i c i es.   I d.  at  45,  60.   Fi r st ,  t he cour t  

of  appeal s t r aced a l i ne of  cases r egar di ng homeowner ' s 

i nsur ance cover age f or  sexual  abuse.   I d.  at  50- 53.    

¶37 The cour t  of  appeal s r evi ewed i t s deci s i on i n K. A. G.  

v.  St anf or d,  148 Wi s.  2d 158,  434 N. W. 2d 790 ( Ct .  App.  1988) ,  

whi ch est abl i shed t hat  act s of  sexual  mol est at i on agai nst  a 

mi nor  ar e so cer t ai n t o r esul t  i n i nj ur y t hat  i nt ent  t o i nj ur e 

can be i nf er r ed f or  pur poses of  t he appl i cat i on of  an 

i nt ent i onal  act s excl usi on.   I d.  at  165.   The K. A. G.  cour t  

obser ved t hat  " no r easonabl e per son woul d expect  a homeowner ' s  

i nsur ance pol i cy t o pr ovi de cover age f or  damages r esul t i ng f r om 

hi s sexual  mi sconduct ,  especi al l y when t he l anguage i n t he 

i nt ent i onal  act  excl usi on woul d al er t  a r easonabl e per son t hat  

i nj ur y i nf l i c t ed i nt ent i onal l y i s not  subj ect  t o cover age. "   I d.  

at  165- 66.   
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¶38 Bui l di ng on K. A. G. ,  t he Jessi ca M. F.  cour t  not ed t hat  

t he cour t  of  appeal s deci s i on i n Hagen,  a case i nvol v i ng t he 

quest i on whet her  a homeowner ' s i nsur ance pol i cy pr ovi ded cover age 

f or  sexual  assaul t  commi t t ed by t he homeowner ' s  son,  i ndi cat ed 

" t hat  a per son pur chasi ng homeowner ' s i nsur ance woul d not  expect  

t hat  he or  she was i nsur i ng hi s or  her  chi l dr en agai nst  

l i abi l i t y  f or  t hei r  sexual  assaul t s. "   Jessi ca M. F. ,  209 

Wi s.  2d at  51 ( quot i ng Hagen,  151 Wi s.  2d at  7) .   The Hagen 

cour t  obser ved t hat  t he r easonabl e expect at i ons of  bot h i nsur er  

and i nsur ed i ndi cat ed t hat  bot h " woul d cr i nge at  t he ver y 

suggest i on t hat  t hey wer e buyi ng and sel l i ng sexual  assaul t  

i nsur ance. "   Hagen,  151 Wi s.  2d at  6- 7 ( c i t at i on omi t t ed) .   

Fur t her mor e,  one who pur chases homeowner ' s i nsur ance woul d not  

want  t o shar e t hat  t ype of  r i sk wi t h ot her  homeowner ' s 

pol i cyhol der s.   I d.  ( c i t at i ons omi t t ed) .  

¶39 The Jessi ca M. F.  cour t  concl uded t hat  t hese 

consi der at i ons appl y wi t h " at  l east  equal  f or ce t o a pol i cy-

hol der ' s expect at i ons wi t h r espect  t o sexual  assaul t s commi t t ed 

by hi s or  her  spouse. "   Jessi ca M. F. ,  209 Wi s.  2d at  57.    

¶40 The Jessi ca M. F.  cour t  t hen addr essed t he 

" sever abi l i t y  of  i nt er est "  c l ause i n t he pol i c i es and 

di st i ngui shed i t s ear l i er  Nemet z deci s i on,  whi ch hel d t hat ,  

despi t e an i nt ent i onal  act s excl usi on,  a sever abi l i t y  c l ause i n 

a homeowner ' s l i abi l i t y  pol i cy  pr eser ved cover age f or  a wi f e 

when her  husband commi t t ed ar son of  t hei r  t aver n and a 

nei ghbor ' s adj oi ni ng pr oper t y.   I d.  at  58 ( di scussi ng Nemet z) .   

The cour t  not ed t hat  " Nemet z consi der ed whet her  an appar ent l y 
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i nnocent  spouse r et ai ns separ at e cover age, "  and concl uded t hat  

t he gr andmot her  i n Jessi ca M. F.  was not  " i nnocent "  because,  

based on t he al l egat i ons i n t he compl ai nt ,  she " knew or  shoul d 

have known of  her  husband' s  sexual  abuse of  t hei r  f our  

gr andchi l dr en ' f or  sever al  year s. ' "   I d.  at  58- 59.   Summar i z i ng 

i t s hol di ng,  t he Jessi ca M. F.  cour t  st at ed:  " [ W] e concl ude t hat  

despi t e sever abi l i t y  c l auses and r egar dl ess of  sexual  mi sconduct  

excl usi ons,  t he i nt ent i onal - act s excl usi ons pr ecl uded homeowner  

i nsur ance cover age f or  t he gr andmot her  who al l egedl y knew or  

shoul d have known of  her  husband' s al l eged sexual  abuse of  t hei r  

gr andchi l dr en. "   I d.  at  60. 9 

¶41 I n Tar yn E. F. ,  par ent s of  a chi l d t hat  had been 

sexual l y mol est ed by her  12- year - ol d babysi t t er  sought  a 

decl ar at i on t hat  her  babysi t t er ' s par ent s wer e cover ed by t hei r  

homeowner ' s pol i cy f or  pot ent i al  l i abi l i t y  st emmi ng f r om t he 

mol est at i on.   Tar yn E. F. ,  178 Wi s.  2d at  721- 22.   The 

unambi guous l anguage of  t he pol i cy pr ovi ded l i abi l i t y  cover age 

f or  t he young babysi t t er  and bot h of  hi s par ent s.   I d.  at  723.   

However ,  t he pol i cy excl uded cover age f or  " any out r ageous 

                                                 
9 We of f er  no anal ysi s r egar di ng t he val i di t y of  t he cour t  

of  appeal s '  hol di ng t hat  t he i nt ent i onal  act s  excl usi on i n 
Jessi ca M. F.  appl i ed when t he gr andmot her  i n t hat  case " knew or  
shoul d have known of  her  husband' s al l eged sexual  abuse of  t hei r  
gr andchi l dr en. "   Jessi ca M. F.  v .  Li ber t y Mut ual  Fi r e I nsur ance 
Co. ,  209 Wi s.  2d 42,  60,  561 N. W. 2d 787 ( Ct .  App.  1997) .    

As not ed bel ow,  we do not  r el y on t hi s speci f i c  hol di ng t o 
r esol ve t he case at  hand.   Nor  do we of f er  any comment  on 
whet her  we bel i eve Debor ah Wangar d was an " i nnocent "  spouse,  i n 
t he wor ds of  t he Jessi ca M. F.  cour t .   See i d.  at  58- 59.   These 
i ssues ar e not  r el evant  t o our  det er mi nat i on t oday.  
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conduct  on t he par t  of  any ' i nsur ed'  consi st i ng of  any 

i nt ent i onal ,  want on,  mal i c i ous act s. "   I d.   The pol i cy al so 

excl uded cover age f or  " sexual  mol est at i on, "  and cont ai ned a 

sever abi l i t y  c l ause t hat  st at ed:  " Each per son l i s t ed above i s a 

separ at e i nsur ed under  t hi s pol i cy,  but  t hi s does not  i ncr ease 

our  l i mi t  of  l i abi l i t y  under  t hi s pol i cy. "   I d.  at  723- 24.   

Ther e was no quest i on t hat  t he pol i cy excl uded cover age f or  t he 

young babysi t t er .   I d.  at  723.   Tar yn E. F.  t her ef or e t ur ned upon 

t he appl i cabi l i t y  of  t he sever abi l i t y  c l ause.   I d.  at  724- 25.    

¶42 Li ke t he Jessi ca M. F.  cour t ,  t he Tar yn E. F.  cour t  

addr essed t he sever abi l i t y  c l ause i n l i ght  of  i t s  ear l i er  Nemet z 

deci s i on,  and i t  di st i ngui shed Nemet z.   I d.  at  724- 26.   Fi r st ,  

t he Tar yn E. F.  cour t  not ed t hat  t he i nt ent i onal  act s excl usi on 

" unambi guousl y deni es cover age f or  al l  l i abi l i t y  i ncur r ed by 

each and any i nsur ed as a r esul t  of  cer t ai n conduct  by any of  

t he per sons i nsur ed by t he pol i cy. "   I d.  at  724.   Thi s i s so 

because of  t he pol i cy ' s use of  t he wor d " any, "  as opposed t o 

" an"  or  " t he, "  bef or e t he wor d " i nsur ed. "   I d.  at  724- 25.   I n 

Nemet z,  t he i nt ent i onal  act s excl usi on used t he phr ases " an 

i nsur ed"  and " t he i nsur ed"  t o denot e t he par t i es excl uded;  

t her ef or e,  " t he i nsur er s [ i n Nemet z]  f ai l ed t o adequat el y dr af t  

t he pol i cy t o excl ude cover age f or  bot h i nsur eds based on t he 

excl udabl e act s of  one i nsur ed. "   I d.  at  724 ( c i t i ng Nemet z,  135 

Wi s.  2d at  253- 54 n. 2,  256) .   The cour t  hel d t hat  t he " any"  

l anguage i n Tar yn E. F.  was unambi guous,  even when r ead i n 
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cont ext  wi t h t he sever abi l i t y  c l ause i n t he pol i cy.   I d.  at  

725. 10 

¶43 Second,  t he Tar yn E. F.  cour t  r ej ect ed t he ar gument  

t hat  t her e i s no l ogi cal  or  gr ammat i cal  di f f er ence bet ween " an"  

and " any. "   I d.   The cour t  not ed t hat  di ct i onar y def i ni t i ons of  

                                                 
10 One i nsur ance t r eat i se c i t es Tar yn E. F.  v.  Joshua M. C. ,  

178 Wi s.  2d 719,  505 N. W. 2d 418 ( Ct .  App.  1993) ,  wi t h appr oval  
and not es t he i mpor t ant  di st i nct i on bet ween " t he i nsur ed"  and 
" any i nsur ed. "   The t r eat i se st at es:    

Fi nal l y,  i t  has been hel d t hat  an " any i nsur ed"  
excl usi on wi l l  be t r eat ed l i ke a " t he i nsur ed"  
excl usi on i f  t he pol i cy cont ai ns a sever abi l i t y  
c l ause;  t hat  i s ,  a pr ovi s i on st at i ng t hat  t he 
" i nsur ance appl i es separ at el y t o each i nsur ed. "   Such 
a hol di ng i s  not  j ust i f i abl e.   A sever abi l i t y  c l ause 
pr ovi des t hat  each i nsur ed wi l l  be t r eat ed 
i ndependent l y under  t he pol i cy.   The f act  r emai ns,  
however ,  t hat  as appl i ed even i ndependent l y t o each 
i nsur ed,  an " any i nsur ed"  excl usi on unambi guousl y 
el i mi nat es cover age f or  each and ever y i nsur ed.  

2 Al l an D.  Wi ndt ,  I nsur ance Cl ai ms and Di sput es § 11. 8,  at  11-
160——11- 163 ( 5t h ed.  2007)  ( emphasi s added)  ( f oot not es omi t t ed) .   
See al so BP Amer i ca,  I nc.  v.  St at e Aut o Pr op.  & Cas.  I ns.  Co. ,  
148 P. 3d 832,  840- 41 ( Okl a.  2005)  as cor r ect ed on deni al  of  
r ehear i ng Oct .  30,  2006 ( concl udi ng t hat  t o hol d t hat  a 
sever abi l i t y  c l ause af f or ds cover age i n cont r avent i on of  an " any 
i nsur ed"  excl usi on " i gnor es t he pur pose of  t he sever abi l i t y  
c l ause——t o af f or d each i nsur ed a f ul l  measur e of  cover age up t o 
t he pol i cy l i mi t s,  r at her  t han t o negat e bar gai ned- f or  and 
pl ai nl y- wor ded excl usi ons"  and t hat  " [ t ] he separ at i on of  
i nsur eds cl ause has no ef f ect  on t he cl ear  l anguage of  t he 
excl usi onar y c l ause.   Si mpl y,  a c l ai m made agai nst  any i nsur ed 
i s excl uded.   The pur pose of  sever abi l i t y  i s  not  t o negat e 
pl ai nl y wor ded excl usi ons. " ) ;  Nw.  G. F.  Mut .  I ns.  Co.  v.  Nor gar d,  
518 N. W. 2d 179,  183 ( N. D.  1994)  ( " [ t ] he pur pose of  sever abi l i t y  
c l auses i s t o spr ead pr ot ect i on,  t o t he l i mi t s of  cover age,  
among al l  of  t he .  .  .  i nsur eds.   The pur pose i s not  t o negat e 
bar gai ned- f or  excl usi ons whi ch ar e pl ai nl y wor ded. " )  ( quot i ng 
Nat ' l  I ns.  Under wr i t er s v.  Lexi ngt on Fl y i ng Cl ub,  I nc. ,  603 
S. W. 2d 490,  492 ( Ky.  App.  1980) ) .    
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t hese wor ds di st i ngui sh t hem based on t he f act  t hat  " an"  r ef er s 

t o one obj ect  and " any"  r ef er s t o one or  mor e obj ect s of  a 

cer t ai n t ype.   I d.  at  725- 26 ( c i t i ng Webst er ' s Thi r d New I nt ' l  

Di ct i onar y 1,  75,  97 ( 1976) ) .   The cour t  al so c i t ed per suasi ve 

case l aw f r om Col or ado f or  t he pr oposi t i on t hat  use of  t he wor d 

" any, "  as opposed t o " an, "  i n an excl usi on " unambi guousl y 

expr esses a cont r act ual  i nt ent  t o cr eat e j oi nt  obl i gat i ons and 

t o pr ohi bi t  r ecover y by an i nnocent  co- i nsur ed. "   I d.  at  726 

( quot i ng Chacon v.  Am.  Fami l y Mut .  I ns.  Co. ,  788 P. 2d 748,  751 

( Col o.  1990) ) . 11 

                                                 
11 I n Chacon,  t he Col or ado Supr eme Cour t  hel d t hat  t he 

phr ase " any i nsur ed"  i n an i nt ent i onal  act s exc l usi on " c l ear l y  
and unambi guousl y expr esses an i nt ent i on t o deny cover age t o al l  
i nsur eds when damage i s i nt ended or  expect ed as a r esul t  of  t he 
act i ons of  any i nsur ed. "   Chacon v.  Am.  Fami l y Mut .  I ns.  Co. ,  
788 P. 2d 748,  752 ( Col o.  1990) .    

Chacon i nvol ved a quest i on of  cover age f or  t he par ent s of  a 
10- year - ol d boy who vandal i zed a school .   I d.  at  749.   The cour t  
const r ued t he par ent s '  homeowner ' s pol i cy,  whi ch cont ai ned an 
i nt ent i onal  act s excl usi on bar r i ng cover age f or  pr oper t y damage 
caused by t he i nt ent i onal  act s of  " any i nsur ed"  and a 
sever abi l i t y  c l ause t hat  pr ovi ded t hat  " t hi s i nsur ance appl i es 
separ at el y t o each i nsur ed. "   I d.  at  750.   The Col or ado cour t  
not ed t hat  t he maj or i t y of  cour t s t hat  have consi der ed t he i ssue 
of  cover age i n s i mi l ar  pol i c i es have hel d t hat  " unl i ke t he 
phr ase ' t he i nsur ed, '  t he phr ase ' any i nsur ed'  unambi guousl y 
expr esses a cont r act ual  i nt ent  t o cr eat e j oi nt  obl i gat i ons and 
t o pr ohi bi t  r ecover y by an i nnocent  co- i nsur ed. "   I d.  at  751 
( c i t at i on and i nt er nal  quot at i on mar ks omi t t ed) .   I n concl udi ng 
t hat  t her e was no cover age,  t he Col or ado Supr eme Cour t  not ed 
t hat  " [ t ] he i ncl usi on of  a sever abi l i t y  c l ause wi t hi n t he 
cont r act  i s  not  i nconsi st ent  wi t h t he cr eat i on of  a bl anket  
excl usi on f or  i nt ent i onal  act s.   I nst ead,  t he i nqui r y i s whet her  
t he cont r act  i ndi cat es t hat  t he par t i es i nt ended such a r esul t . "   
I d.  at  752 n. 6.  
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¶44 The Tar yn E. F.  cour t  concl uded t hat  " t he t er m ' any 

i nsur ed'  unambi guousl y pr ecl udes cover age t o al l  per sons cover ed 

by t he pol i cy i f  any one of  t hem engages i n excl udabl e conduct . "   

I d.  at  727.    

¶45 The l ogi c of  t he l ower  cour t s '  appl i cat i on of  Jessi ca 

M. F.  and Tar yn E. F.  t o Debor ah' s case i s evi dent .   We agr ee wi t h 

t he anal ysi s i n Tar yn E. F.  and concl ude t hat  Gr eat  Nor t her n and 

Paci f i c ' s use of  t he phr ase " any cover ed per son"  i n t he 

pol i c i es '  i nt ent i onal  act s excl usi ons,  l i ke t he phr ase " any 

i nsur ed"  i n t he Tar yn E. F.  pol i cy,  unambi guousl y pr ecl udes 

cover age f or  al l  i nsur eds.   Tar yn E. F. ,  178 Wi s.  2d at  727.    

¶46 The expr ess l anguage of  t he t wo homeowner ' s pol i c i es 

i n quest i on br oadl y excl udes f r om cover age " any damages ar i s i ng 

out  of  an act  i nt ended by any cover ed per son t o cause per sonal  

i nj ur y or  pr oper t y damage. "   ( Emphasi s added. )   Wi t hout  

consi der i ng whet her  Debor ah' s negl i gent  conduct  was i t sel f  

" i nt ent i onal , "  as Jessi ca M. F.  mi ght  i mpl y,  i t  i s  c l ear  t hat  

J. G. ' s and R. G. ' s al l eged damages ar ose out  of  St even' s 

i nt ent i onal  wr ongf ul  conduct .   For  t hi s r eason,  t he excl usi on 

pl ai nl y bar s cover age as t o St even and t o Debor ah i f ,  as i s 

undi sput ed,  J. G.  and R. G. ' s per sonal  i nj ur y damages ar ose out  of  

St even' s i nt ent i onal  sexual  cont act  wi t h J. G.  

¶47 We al so agr ee wi t h t he r easoni ng of  t he Tar yn E. F.  

cour t  t hat  t he exi st ence of  a sever abi l i t y  c l ause does not  

change t hi s anal ysi s.   I d.  at  725.   " [ O] ur  obj ect i ve i s t o 

f ur t her  t he i nsur ed' s r easonabl e expect at i ons of  cover age whi l e 

meet i ng t he i nt ent  of  bot h par t i es t o t he cont r act . "   Ever son,  
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280 Wi s.  2d 1,  ¶14 ( quot i ng Benj ami n v.  Dohm,  189 Wi s.  2d 352,  

359,  525 N. W. 2d 371 ( Ct .  App.  1994) ) .   I t  i s  i nescapabl e t hat  

t he pol i c i es,  even when appl i ed separ at el y t o St even and Debor ah 

as i f  t hey wer e di st i nct  cont r act s,  woul d i ncl ude St even 

Wangar d,  ei t her  expl i c i t l y  by name or  i mpl i c i t l y by st at us i n 

t hei r  Cover age Summar y.   St even woul d cont i nue t o f al l  under  

" any i nsur ed"  f or  pur poses of  t he i nt ent i onal  act s excl usi on i n 

Debor ah' s " separ at e"  pol i c i es.   I t  i s  not  r easonabl e t o suggest  

t hat  " separ at e"  pol i c i es owned by Debor ah t hat  expl i c i t l y  name 

St even as an i nsur ed i n t hei r  Cover age Summar y under  t he headi ng 

" Name and addr ess of  I nsur ed, "  woul d not  r egar d St even as an 

i nsur ed subj ect  t o t he i nt ent i onal  act s excl usi on.   ( Emphasi s 

added. )   Fur t her mor e,  t he pol i c i es st at e t hat  t he " You"  t hat  

const i t ut es a " cover ed per son"  under  t he pol i c i es " means t he 

per son named i n t he Cover age Summar y. "   The sever abi l i t y  c l ause 

cannot  r easonabl y be i nt er pr et ed t o el i mi nat e expr ess l anguage 

i n t he pol i c i es r ef er enci ng St even by name i n t he Cover age 

Summar y. 12   

                                                 
12 We need not  specul at e about  t he pur pose of  t he 

sever abi l i t y  c l ause i n t hese pol i c i es.   However ,  Gr eat  Nor t her n 
and Paci f i c ' s br i ef  i ndi cat es t hat  t her e ar e sever al  excl usi ons 
i n t he pol i c i es wher e " a cover ed per son, "  as opposed t o " any 
cover ed per son, "  i s  t he l anguage used.   Ar guabl y,  " a cover ed 
per son"  mi ght  appl y di f f er ent l y  i n some cont ext s t han " any 
cover ed per son. "    
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¶48 Under  t hi s const r uct i on we t her ef or e r ej ect  Debor ah' s 

cont ent i on t hat  t he pol i c i es ar e cont ext ual l y ambi guous under  

t he st andar ds set  f or t h i n Fol kman v.  Quamme,  264 Wi s.  2d 617,  

¶¶16- 35.   Use of  " any cover ed per son"  i n t he excl usi on,  coupl ed 

wi t h t he f act  t hat  St even i s a named i nsur ed even i f  cover age i s 

appl i ed separ at el y t o Debor ah,  l eads us t o concl ude t hat  a 

r easonabl e i nt er pr et at i on of  t he Wangar ds'  pol i c i es excl udes 

cover age f or  bot h St even and Debor ah on t hese f act s.  

¶49 Because of  t he unambi guous l anguage i n t he pol i c i es,  

we al so r ej ect  Debor ah' s ar gument s t hat  t he cour t  of  appeal s '  

deci s i on i n t hi s case i s i nconsi st ent  wi t h t he const r uct i on of  

t he pol i c i es i n Nemet z,  Doyl e,  and Gul mi r e.    

¶50 As i ndi cat ed by t he Tar yn E. F.  cour t ,  Nemet z i s 

di st i ngui shabl e f r om cases l i ke t he i nst ant  case because t he 

excl usi on i n Nemet z r ef er r ed t o " an i nsur ed"  and " t he i nsur ed"  

i n t he i nt ent i onal  act s excl usi on i nst ead of  " any"  i nsur ed or  

cover ed per son.   Tar yn E. F. ,  178 Wi s.  2d at  724;  see Nemet z,  135 

Wi s.  2d at  254.   Her e,  t he i nt ent  t o excl ude damages ar i s i ng 

f r om t he i nt ent i onal  act s of  " any cover ed per son"  f r om cover age 

i s unambi guous.   Fur t her mor e,  t he pol i c i es her e wer e phr ased i n 

                                                                                                                                                             
I n any event ,  use of  " any i nsur ed"  i n t he pol i c i es does not  

st r i p t he sever abi l i t y  c l ause of  al l  meani ng.   See 2 Al l an D.  
Wi ndt ,  I nsur ance Cl ai ms and Di sput es § 11. 8,  at  11- 164 ( 5t h ed.  
2007)  ( r ej ect i ng t he posi t i on of  cour t s t hat  have 
" hel d .  .  .  t hat  a sever abi l i t y  c l ause r ender s an ' any i nsur ed'  
excl usi on meani ngl ess .  .  .  on t he basi s t hat ,  ot her wi se,  t he 
sever abi l i t y  c l ause woul d i t sel f  be meani ngl ess"  and not i ng t hat  
" [ a]  sever abi l i t y  c l ause woul d st i l l  have meani ng i n a var i et y 
of  cont ext s. " )  ( f oot not e omi t t ed) .  
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a way t hat  St even r emai ned a named i nsur ed r egar dl ess of  whet her  

t he pol i c i es wer e t r eat ed as appl y i ng separ at el y t o Debor ah.  

¶51 Doyl e i s al so i napposi t e.   I n Doyl e,  t hi s cour t  

r evi ewed a dut y t o def end case i nvol v i ng a c l ai m of  negl i gent  

super vi s i on agai nst  an empl oyer .   Doyl e,  219 Wi s.  2d at  281.   

The empl oyer ' s i nsur er ,  St .  Paul  Fi r e & Mar i ne I nsur ance Company 

( St .  Paul ) ,  sought  a decl ar at i on t hat  t he compr ehensi ve gener al  

l i abi l i t y  pol i cy i t  i ssued t o t he empl oyer  di d not  cover  t he 

empl oyer ' s negl i gent  super vi s i on of  i t s  empl oyees,  whi ch 

al l egedl y r esul t ed i n har m t o t he pl ai nt i f f .   I d.  at  286.   I n 

const r ui ng an i nt ent i onal  act s excl usi on t hat  i ndi cat ed t hat  St .  

Paul  woul d not  " cover  bodi l y i nj ur y .  .  .  t hat ' s .  .  .  i nt ended 

by t he pr ot ect ed per son, "  t hi s cour t  hel d t he excl usi on 

i nappl i cabl e because t he negl i gent  super vi s i on c l ai m al l eged no 

act s by t he empl oyer  i nt ended t o cause bodi l y har m.   I d.  at  291.   

The cour t  not ed t hat  i t s i nt er pr et at i on was st r engt hened by t he 

sever abi l i t y  c l ause i n t he pol i cy,  whi ch r ead:  " Separ at i on of  

pr ot ect ed per sons.   We' l l  appl y t hi s agr eement :  t o each 

pr ot ect ed per son named .  .  .  as i f  t hat  pr ot ect ed per son was t he 

onl y one named t her e;  and separ at el y t o each ot her  pr ot ect ed 

per son. "   I d.  at  291 n. 7.    

¶52 I n t he Wangar ds'  case,  t he sever abi l i t y  c l ause r eads:  

" Cover age appl i es separ at el y t o each cover ed per son. "   Unl i ke 

Doyl e,  t her e i s no expr ess or  i mpl i ed i nt ent  i n t he l anguage of  

t he Wangar ds'  pol i c i es t hat  t he cont r act s appl y t o Debor ah and 

St even i ndi v i dual l y " as i f  [ he or  she]  was t he onl y one named. "   

I d.  ( emphasi s added) .   Such a const r uct i on woul d be unr easonabl e 
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on t he i nst ant  f act s because:  ( 1)  t he expr ess l anguage of  t he 

i nt ent i onal  act s excl usi on her e r ef er s t o " any cover ed per son, "  

( emphasi s added) ;  and ( 2)  t he Cover age Summar y names St even as a 

cover ed i nsur ed,  r egar dl ess of  t he f act  t hat  cover age appl i es 

separ at el y t o Debor ah.    

¶53 Gul mi r e i s s i mi l ar l y di st i ngui shabl e f r om t he 

Wangar ds'  case.   I n Gul mi r e,  pl ai nt i f f  Mar y Gul mi r e ( Gul mi r e)  

was i nj ur ed when a co- wor ker ,  Fl oyd Kl i st er  ( Kl i st er ) ,  st r uck 

her  wi t h a vehi c l e whi l e bot h wer e act i ng i n t he cour se of  t hei r  

empl oyment  f or  Fox Val l ey Aut o Auct i on ( Fox Val l ey) .   Gul mi r e,  

269 Wi s.  2d 501,  ¶3.   Gul mi r e sued Kl i st er ,  Kl i st er ' s i nsur er ,  

and Fox Val l ey ' s i nsur er ,  St .  Paul  Fi r e & Mar i ne I nsur ance 

Company ( St .  Paul ) .   I d.   The commer ci al  aut omobi l e l i abi l i t y  

pol i cy i ssued by St .  Paul  cont ai ned a f el l ow empl oyee excl usi on 

t hat  st at ed t hat  St .  Paul  woul d not  " cover  bodi l y i nj ur y t o a 

f el l ow empl oyee of  any pr ot ect ed per son ar i s i ng out  of  and i n 

t he cour se of  t he f el l ow empl oyee' s empl oyment  by you. "   I d. ,  

¶29 ( emphasi s added) .   " You"  r ef er r ed t o t hr ee named i nsur eds,  

Fox Val l ey,  Fox Val l ey Whol esal e Company,  and Ger al d Sher i f f ,  

owner  of  t he busi nesses,  and " any per mi t t ed user , "  whi ch 

i ncl uded Kl i st er .   I d. ,  ¶22.   The pol i cy  al so i ncl uded 

sever abi l i t y  c l ause pr ovi s i ons s i mi l ar  t o t hose i n Doyl e,  whi ch 

i s not  sur pr i s i ng as St .  Paul  i ssued t he pol i c i es i n bot h cases.   

I d. ,  ¶24;  Doyl e,  219 Wi s.  2d at  291 n. 7.   However ,  unl i ke Doyl e,  

t he sever abi l i t y  c l ause pr ovi s i ons i n Gul mi r e i ndi cat ed t hat  t he 

pol i cy appl i ed t o named i nsur eds as i f  t hey wer e t he " onl y one 
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named, "  and t o " ot her  pr ot ect ed per son[ s] "  " separ at el y. "   

Gul mi r e,  269 Wi s.  2d 501,  ¶24.   

¶54 Gul mi r e successf ul l y ar gued t hat  t he f el l ow empl oyee 

excl usi on was i nappl i cabl e because t he sever abi l i t y  c l ause 

cr eat ed separ at e pol i c i es as t o each i nsur ed,  t her eby r emovi ng 

Kl i st er  f r om t he " by you"  i n t he excl usi on.   I d. ,  ¶29.   I f  t he 

" by you"  wer e el i mi nat ed,  t he cour t  of  appeal s st at ed,  t he 

excl usi on woul d have appl i ed because Gul mi r e,  as a " f el l ow 

empl oyee"  of  Kl i st er ,  a " pr ot ect ed per son, "  was i nj ur ed by 

Kl i st er  i n t he cour se of  Kl i st er ' s empl oyment .   I d. ,  ¶29 n. 8.   

The cour t  i ndi cat ed t hat  under  such ci r cumst ances t he excl usi on 

woul d have appl i ed " r egar dl ess of  t he separ at i on c l ause. "   I d.  

¶55 The Gul mi r e cour t  f ocused i t s  deci s i on on t he f act  

t hat  t he wor ds " by you"  i n t he f el l ow empl oyee excl usi on made 

t he excl usi on i nappl i cabl e t o Kl i st er .   I d. ,  ¶29.   I n t he 

Wangar ds'  pol i c i es,  t her e i s no si mi l ar  qual i f y i ng l anguage t hat  

l i mi t s t he i nt ent i onal  act s excl usi ons'  appl i cabi l i t y .   Thus,  

t he Wangar ds'  case i s s i mi l ar  t o t he c i r cumst ance i ndi cat ed by 

t he Gul mi r e f oot not e,  and cover age i s bar r ed " r egar dl ess of  t he 

separ at i on c l ause. "   I d. ,  ¶29 n. 8.    

¶56 Debor ah al so asser t s t hat  t he cour t  of  appeal s '  

i nt er pr et at i on of  t he i nt ent i onal  act s excl usi on i n t he 

Wangar ds'  pol i c i es v i ol at es her  r easonabl e expect at i ons of  

cover age f or  her  negl i gence i n f ai l i ng t o pr event  St even f r om 

havi ng sexual  cont act  wi t h J. G.   We di sagr ee f or  t wo r easons.   

As not ed above,  t he pol i c i es i n quest i on unambi guousl y st at e 

t hat  per sonal  i nj ur y damages " ar i s i ng out  of "  t he i nt ent i onal  
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act s of  " any cover ed per son"  ar e excl uded f r om cover age.   

Debor ah cannot  r easonabl y ar gue t hat  t hi s pol i cy  l anguage shoul d 

be const r ued t o cover  t he damages ar i s i ng out  of  t he i nt ent i onal  

sexual  cont act  wi t h J. G.  by her  husband St even,  a cover ed 

per son.  

¶57 I n addi t i on,  as t he cour t  of  appeal s r ecogni zed i n 

Jessi ca M. F. ,  an i nsur ed cannot  r easonabl y expect  cover age f or  

har ms r esul t i ng f r om sexual  assaul t s commi t t ed by one' s spouse.   

Jessi ca M. F. ,  209 Wi s.  2d at  57;  see al so K. A. G. ,  148 Wi s.  2d at  

165- 66;  Hagen,  151 Wi s.  2d at  6- 7.   As t he cour t  of  appeal s 

not ed i n Hagen,  " [ t ] he aver age per son pur chasi ng homeowner ' s 

i nsur ance woul d cr i nge at  t he ver y suggest i on t hat  [ t he per son]  

was payi ng f or  such cover age.   And cer t ai nl y [ t he per son]  woul d 

not  want  t o shar e t hat  t ype of  r i sk wi t h ot her  homeowner ' s 

pol i cyhol der s. "   I d.  at  6- 7 ( quot i ng Rodr i guez v .  Wi l l i ams,  713 

P. 2d 135,  137- 38 ( Wash.  Ct .  App.  1986) ;  Al t ena v.  Uni t ed Fi r e & 

Cas.  Co. ,  422 N. W. 2d 485,  490 ( I owa 1988)  ( quot i ng Rodr i quez) ) .    

¶58 We need not  r each Debor ah' s ar gument  t hat  Jessi ca M. F.  

was wr ongl y deci ded.   Debor ah ar gues t hat  because t he Jessi ca 

M. F.  cour t  conf l at ed t he al l eged negl i gence of  an " i nnocent "  

i nsur ed wi t h i nt ent i onal  conduct ,  t he cour t  wr ongl y appl i ed t he 

i nt ent i onal  act s excl usi on i n quest i on.   See Jessi ca M. F. ,  209 

Wi s.  2d at  54 ( i ndi cat i ng t hat  t he gr andmot her  i n t hat  case 

al l egedl y " knew"  of  her  husband' s sexual  abuse of  t he 

gr andchi l dr en;  t her ef or e,  she " expect ed or  i nt ended"  t he 

r esul t ant  har m) .   Al t hough t he deci s i on i n Jessi ca M. F.  i s 

ar guabl y speci f i c  t o a sexual  assaul t  f act  s i t uat i on,  we do not  
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r el y upon Jessi ca M. F.  f or  a pr oposi t i on t hat  Debor ah' s 

al l egedl y negl i gent  conduct  amount ed t o i nt ent i onal  conduct ,  

di r ect l y i mpl i cat i ng t he appl i cat i on of  t he i nt ent i onal  act s 

excl usi on i n t he pol i c i es t o Debor ah.   We si mpl y do not  r each 

Debor ah' s al t er nat i ve ar gument  r egar di ng Jessi ca M. F.  

¶59 I n sum,  Jessi ca M. F.  and Tar yn E. F.  i nf or m t he out come 

i n t hi s case.   The i nt ent i onal  act s excl usi on i n t he Wangar ds'  

homeowner ' s pol i c i es excl udes cover age f or  damages " ar i s i ng out  

of  an act  i nt ended by any cover ed per son t o cause per sonal  

i nj ur y. "   St even i s a " cover ed per son"  under  t he Wangar ds'  

pol i c i es,  and J. G. ' s and R. G. ' s i nj ur i es al l egedl y ar ose out  of  

hi s i nt ent i onal  act s.   Debor ah has no r easonabl e expect at i on of  

cover age f or  damages ar i s i ng out  of  St even' s i nt ent i onal  sexual  

cont act  wi t h J. G. ;  t her ef or e,  t he i nt ent i onal  act s excl usi on i n 

t he Wangar ds'  homeowner ' s pol i c i es appl i es and excl udes cover age 

f or  t he al l eged negl i gence of  Debor ah.    

I I I .  CONCLUSI ON 

¶60 We concl ude t hat  t he r esul t  i n t hi s case i s i nf or med 

by t he cour t  of  appeal s '  deci s i ons i n Jessi ca M. F.  and Tar yn 

E. F.   The i nt ent i onal  act s  excl usi ons i n t he Wangar ds'  

homeowner ' s pol i c i es bar  cover age f or  Debor ah' s al l eged 

negl i gence i n f ai l i ng t o pr event  St even' s i nt ent i onal  sexual  

cont act  wi t h J. G.  because t he pl ai nt i f f s '  damages——i n t he 

l anguage of  t he Wangar ds'  homeowner ' s pol i c i es——" [ ar ose]  out  of  

an act  i nt ended by any cover ed per son t o cause per sonal  i nj ur y. "   

Fur t her mor e,  no i nsur ed woul d r easonabl y expect  l i abi l i t y  

cover age f or  damages ar i s i ng out  of  an act  of  sexual  assaul t  
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pr emi sed upon i nt ent i onal  sexual  cont act .   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶61 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   The maj or i t y 

hol ds her e t hat  " no i nsur ed woul d r easonabl y expect  l i abi l i t y  

cover age f or  damages ar i s i ng out  of  an act  of  sexual  assaul t  

pr emi sed upon i nt ent i onal  sexual  cont act . "  Maj or i t y op. ,  ¶4.  The 

cases t hat  t he maj or i t y c i t es as i nf or mi ng t hi s hol di ng ar e al so 

cases i nvol v i ng i nt ent i onal  act s of  sexual  assaul t .  I d. ;  see 

Jessi ca M. F.  v.  Li ber t y Mut .  Fi r e I ns.  Co. ,  209 Wi s.  2d 42,  561 

N. W. 2d 787 ( Ct .  App.  1997) ;  Tar yn E. F.  v.  Joshua M. C. ,  178 

Wi s.  2d 719,  505 N. W. 2d 418 ( Ct .  App.  1993) .   

¶62 I  wr i t e separ at el y t o emphasi ze t hat  t he maj or i t y 

hol di ng t oday i s  l i mi t ed t o cases i nvol v i ng t he i nt ent i onal  act  

of  sexual  assaul t .  As t he cour t  of  appeal s i n Jessi ca M. F.  

expl ai ned,  cases i nvol v i ng sexual  assaul t  di f f er  f r om cases 

i nvol v i ng har ms f r om ot her  sor t s of  i nt ent i onal  act s.  209 

Wi s.  2d at  58. 1 The maj or i t y f ol l ows Jessi ca M. F.  i n pr ecl udi ng 

separ at e cover age onl y i n cases i nvol v i ng i nt ent i onal  sexual  

assaul t .    

¶63 I  al so wr i t e separ at el y because of  a pr obl em i n t he 

maj or i t y ' s i nt er pr et at i on of  t he sever abi l i t y  c l ause and t he 

                                                 
1 The cour t  of  appeal s di st i ngui shed Jessi ca M. F.  f r om an 

ear l i er  deci s i on i nvol v i ng ar son,  Nor t hwest er n Nat i onal  
I nsur ance Co.  v .  Nemet z,  135 Wi s.  2d 245,  400 N. W. 2d 33 ( Ct .  
App.  1986) .  The cour t  st at ed t hat  because Nemet z deal t  wi t h 
ar son i t  " di d not  encount er  t he speci al  consi der at i ons t hat  
ar i se i n t he cont ext  of  chi l d sexual  abuse,  par t i cul ar l y wi t hi n 
a f ami l y. "  Jessi ca M. F.  v.  Li ber t y Mut .  Fi r e I ns.  Co. ,  209 
Wi s.  2d 42,  58,  561 N. W. 2d 787 ( Ct .  App.  1997) .  
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r el at i on of  t hat  c l ause t o t he i nt ent i onal  act s excl usi on. 2 The 

maj or i t y ' s i nt er pr et at i on of  t he sever abi l i t y  c l ause cont r adi ct s 

i t s expr ess l anguage and our  pr ecedent ,  whi ch r equi r e t hat  

cover age appl y " separ at el y t o each i nsur ed. "  ( Emphasi s added. )  

As a r esul t  of  i t s  er r oneous i nt er pr et at i on,  t he maj or i t y 

concl udes t hat  t he i nt ent i onal  act s excl usi on t r umps t he 

sever abi l i t y  c l ause.   

¶64 I  concl ude i nst ead t hat  t he expr ess l anguage of  t he 

sever abi l i t y  c l ause appl y i ng t he pol i c i es separ at el y t o each 

i nsur ed di r ect l y cont r adi ct s t he i nt ent i onal  act s excl usi on.  

Thi s cont r adi ct i on r ender s t he Wangar ds'  pol i cy cont ext ual l y 

ambi guous.  Because we const r ue ambi guous i nsur ance cont r act s i n 

f avor  of  t he i nsur ed,  Debor ah i s ent i t l ed t o cover age.   

Accor di ngl y,  I  r espect f ul l y di ssent .   

¶65 Thi s case cent er s on t wo pr ovi s i ons i n t he Wangar ds'  

i nsur ance pol i c i es.  One i s t he i nt ent i onal  act s excl usi on:  

We do not  cover  any damages ar i s i ng out  of  an act  
i nt ended by any cover ed per son t o cause per sonal  
i nj ur y .  .  .  even i f  t he i nj ur y  or  damages i s  of  a 
di f f er ent  degr ee or  t ype t han act ual l y i nt ended or  
expect ed.  An i nt ent i onal  act  i s  one whose consequences 
coul d have been f or eseen by a r easonabl e 
per son .  .  .  .  

¶66 The maj or i t y ' s anal ysi s f ocuses on t he phr ase " any 

cover ed per son. "  Because St even Wangar d i s a cover ed per son,  t he 

i nt ent i onal  act s  excl usi on appl i es t o hi s i nt ent i onal  act s.  

                                                 
2 As t he maj or i t y  not es,  t her e ar e t wo di f f er ent  i nsur ance 

pol i c i es i nvol ved.  The l anguage of  t he r el evant  por t i ons of  t he 
pol i c i es i s i dent i cal .  I n or der  t o s i mpl i f y,  I  r ef er  t o t he  
sever abi l i t y  c l auses and t he i nt ent i onal  act s excl usi ons i n t he 
s i ngul ar .  
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Maj or i t y op. ,  ¶32.  Looki ng at  t he l anguage of  t he excl usi on i n 

i sol at i on,  cover age woul d not  ext end t o damages ar i s i ng out  of  

St even' s act i ons her e.   

¶67 The ot her  pr ovi s i on at  i ssue i s t he sever abi l i t y  

c l ause.  I t  r equi r es t hat  cover age be appl i ed " separ at el y"  t o 

each i nsur ed:  

Cover age appl i es separ at el y t o each cover ed per son.  
However  t hi s pr ovi s i on does not  i ncr ease t he amount  of  
cover age f or  any one occur r ence.  

¶68 The maj or i t y det er mi nes t hat  because St even Wangar d i s 

a named i nsur ed on each of  t he Wangar ds'  pol i c i es Debor ah cannot  

r ecei ve cover age,  despi t e t he pr omi se of  t he sever abi l i t y  c l ause 

t hat  " [ c] over age appl i es separ at el y t o each cover ed per son. "  

Maj or i t y op. ,  ¶52.  I t  mai nt ai ns t hat  t hi s case i s 

di st i ngui shabl e f r om a mor e r ecent  deci s i on,  Gul mi r e, 3 wher e t he 

cour t  of  appeal s det er mi ned t hat  a sever abi l i t y  c l ause r equi r ed 

cover age despi t e t he pr esence of  an excl usi on i n t he pol i cy.  

Maj or i t y op. ,  ¶¶53- 54.   

I  

¶69 The maj or i t y mi si nt er pr et s t he sever abi l i t y  c l ause.  To 

begi n,  t he l anguage of  t he sever abi l i t y  c l ause i s c l ear  on i t s 

f ace:  " Cover age appl i es separ at el y t o each cover ed per son. "  

Debor ah i s a cover ed per son,  and cover age must  appl y t o her  

separ at el y f r om each ot her  cover ed per son,  i ncl udi ng St even.  

Appl y i ng cover age t o Debor ah separ at el y f r om St even woul d 

                                                 
3 Gul mi r e v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  2004 WI  App 

18,  269 Wi s.  2d 501,  674 N. W. 2d 629.  
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r equi r e t hat  St even' s act i ons not  bear  upon Debor ah' s cover age.  

Ot her wi se,  cover age i s l i nked,  not  separ at e.  

¶70 The maj or i t y seeks t o c i r cumvent  t he expr ess l anguage 

of  t he sever abi l i t y  c l ause by ar gui ng t hat  even i f  t he Wangar ds'  

pol i c i es wer e appl i ed separ at el y,  " as i f  t hey wer e di st i nct  

cont r act s,  [ t hey]  woul d i ncl ude St even Wangar d,  ei t her  

expl i c i t l y  by name or  i mpl i c i t l y  by st at us i n t hei r  Cover age 

Summar y. "  Maj or i t y op. ,  ¶47.  The ar gument  appear s t o conf use t he 

not i on of  separ at e cover age wi t h t he exi st ence of  separ at e 

cont r act s.  Whet her  t her e ar e separ at e cont r act s,  each wi t h 

St even Wangar d as a named i nsur ed,  t el l s  us not hi ng about  what  

i t  means f or  cover age t o be separ at e.  Havi ng a " cover age"  

summar y t hat  i ncl udes St even conf l i c t s wi t h t he c l ai m t hat  

Debor ah' s cover age i s appl i ed separ at el y f r om St even.  

¶71 Mor e i mpor t ant l y,  t he maj or i t y ' s ar gument  cont r adi ct s 

t he l anguage of  t he sever abi l i t y  c l ause.  How can cover age appl y  

" separ at el y t o each i nsur ed"  when Debor ah' s cover age i s,  as t he 

maj or i t y r equi r es,  i next r i cabl y connect ed t o St even Wangar d' s 

cover age?  

¶72 The maj or i t y ' s i nt er pr et at i on of  t he sever abi l i t y  

c l ause al so conf l i c t s wi t h our  pr ecedent .  I n Gul mi r e v.  St .  Paul  

Fi r e & Mar i ne I nsur ance Co. ,  t he cour t  of  appeal s exami ned t he 

r el at i onshi p bet ween a sever abi l i t y  c l ause and a f el l ow empl oyee 

excl usi on.  2004 WI  App 18,  269 Wi s.  2d 501,  674 N. W. 2d 629.  The 

sever abi l i t y  c l ause at  i ssue had t wo par t s.  The f i r st  par t  

st at ed t hat  cover age appl i ed " t o each pr ot ect ed per son named i n 

t he I nt r oduct i on as i f  t hat  pr ot ect ed per son was t he onl y one 
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named t her e. . . "  I d. ,  ¶24.  The second par t  of  t he c l ause had 

al most  i dent i cal  l anguage t o t he c l ause at  i ssue her e,  st at i ng 

t hat  cover age was t o appl y " separ at el y t o each ot her  pr ot ect ed 

per son. "  I d.  

¶73 The cour t  of  appeal s f ocused on t he second par t  of  t he 

c l ause.  I t  det er mi ned t hat  " separ at el y"  means appl y i ng 

" i ndependent l y"  or  " i ndi v i dual l y. "  I d. ,  ¶28.  Accor di ngl y,  t he 

cour t  concl uded t hat  t he par t y causi ng i nj ur y must  be " t r eat ed 

i n an i ndependent  manner  such t hat  he i s det ached f r om al l  ot her  

pr ot ect ed per sons. "  I d.   

¶74 The maj or i t y seeks t o di st i ngui sh Gul mi r e f r om t he 

pr esent  case by f ocusi ng on t he cour t  of  appeal s '  di scussi on of  

t he f el l ow empl oyee excl usi on.  Maj or i t y op. ,  ¶55.   The pr obl em 

wi t h t he maj or i t y ' s ar gument  i s t hat  t he cour t  of  appeal s '  

di scussi on of  t he f el l ow empl oyee excl usi on i s i ndependent  of  

i t s  i nt er pr et at i on of  t he sever abi l i t y  c l ause,  and i t  i s  t he 

i nt er pr et at i on of  t he sever abi l i t y  c l ause t hat  i s r el evant  t o 

t he pr esent  case.   

¶75 I n ot her  wor ds,  i n Gul mi r e t he cour t  of  appeal s 

i nt er pr et ed l anguage al most  i dent i cal  t o t he l anguage i n t he 

sever abi l i t y  c l ause her e t o mean t hat  each cover ed per son must  

be t r eat ed i ndependent l y,  " such t hat  [ t he i nsur ed]  i s det ached 

f r om al l  ot her  pr ot ect ed per sons. "  Gul mi r e,  ¶28.  Tr eat i ng 

Debor ah as det ached f r om St even woul d r equi r e pr ovi di ng 

cover age,  r egar dl ess of  St even' s i nt ent i onal  act i ons.  Basi ng a 

cover age deci s i on f or  Debor ah on St even' s  act i ons i s 



No.   2006AP818. awb 

 

6 
 

i ncompat i bl e wi t h t r eat i ng Debor ah i ndependent l y and det ached 

f r om al l  ot her  pr ot ect ed per sons.   

I I  

¶76 The i nsur ance pol i c i es i n t hi s  case have one pr ovi s i on 

t hat  excl udes cover age f or  Debor ah f or  damages ar i s i ng out  of  

St even' s i nt ent i onal  act s.  The pol i c i es al so have a di f f er ent  

pr ovi s i on r equi r i ng t hat  Debor ah' s cover age must  be pr ovi ded 

wi t hout  consi der at i on of  St even.  The pr ovi s i ons di r ect l y 

cont r adi ct  each ot her .   

¶77 I nsur ance pr ovi s i ons cannot  be r ead i n i sol at i on.  

St at e Far m Mut .  Aut o.  I ns.  Co.  v.  Bai l ey,  2007 WI  90,  ¶31,  302 

Wi s.  2d 409,  734 N. W. 2d 386.  Rat her ,  t he i nt ent i onal  act s 

excl usi on must  be r ead i n conj unct i on wi t h t he sever abi l i t y  

c l ause.   

¶78 Readi ng t he t wo pr ovi s i ons her e i n conj unct i on,  t he 

Wangar ds'  pol i c i es ar e suscept i bl e t o mor e t han one r easonabl e 

i nt er pr et at i on.  An or di nar y i nsur ed coul d r easonabl y i nt er pr et  

t he pol i c i es her e such t hat  ( 1)  t he i nt ent i onal  act s excl usi on 

t r umps t he expr ess l anguage of  t he sever abi l i t y  c l ause or  ( 2)  

t he sever abi l i t y  c l ause t r umps t he expr ess l anguage of  t he 

i nt ent i onal  act s excl usi on.  Wher e pr ovi s i ons i n an i nsur ance 

pol i cy ar e r easonabl y suscept i bl e t o mor e t han one 

i nt er pr et at i on,  t hey ar e cont ext ual l y ambi guous.  Fol kman v.  

Quamme,  2003 WI  116,  ¶29,  264 Wi s.  2d 617,  665 N. W. 2d 857.   

¶79 I n Fol kman,  t hi s cour t  det er mi ned t hat  i n or der  t o 

avoi d cont ext ual  ambi gui t y,  pol i c i es " shoul d avoi d i nconsi st ent  

pr ovi s i ons,  pr ovi s i ons t hat  bui l d up f al se expect at i ons,  and 
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pr ovi s i ons t hat  pr oduce r easonabl e al t er nat i ve meani ngs. "  I d. ,  

¶31.  The pol i c i es her e f ai l ed t o f ol l ow our  admoni t i on.   

¶80 By mi si nt er pr et i ng t he sever abi l i t y  c l ause and f ai l i ng 

t o appl y cover age separ at el y,  t he maj or i t y concl udes t hat  t he 

i nt ent i onal  act s excl usi on t r umps t he sever abi l i t y  c l ause.  

However ,  when t he sever abi l i t y  cl ause i s i nt er pr et ed accor di ng 

t o i t s expr ess l anguage and our  pr ecedent ,  a di f f er ent  

concl usi on i s r equi r ed.   

¶81 I t  i s  a l ongst andi ng pr i nci pl e t hat  cour t s wi l l  

i nt er pr et  pol i c i es i n f avor  of  t he i nsur ed ( t hat  i s ,  i n f avor  of  

cover age)  wher e t he pol i cy i s cont ext ual l y ambi guous.  I d. ,  ¶13.  

Because t he pol i cy pr ovi s i ons her e ar e cont ext ual l y ambi guous,  

we must  const r ue t hem i n f avor  of  cover age.  That  i s,  we must  

appl y t he sever abi l i t y  c l ause as wor ded:  cover age appl i es t o 

Debor ah separ at el y f r om St even. 4 

¶82 I n sum,  t he expr ess l anguage of  t he sever abi l i t y  

c l ause and Wi sconsi n pr ecedent  r equi r e t hat  cover age be appl i ed 

t o Debor ah i ndependent l y f r om St even,  r egar dl ess of  St even' s 

i nt ent i onal  act s.  The sever abi l i t y  c l ause di r ect l y cont r adi ct s 

t he i nt ent i onal  act s excl usi on,  r ender i ng t he pol i c i es 

cont ext ual l y ambi guous.  Because we const r ue cont ext ual l y 

ambi guous i nsur ance pol i c i es i n f avor  of  cover age,  Debor ah 

shoul d r ecei ve cover age her e.  Accor di ngl y,  I  r espect f ul l y 

di ssent .  

                                                 
4 Thi s i s t he appr oach t aken i n a number  of  j ur i sdi ct i ons.  

See Pr emi er  I ns.  Co.  v.  Adams,  632 So.  2d 1054 ( Fl a.  App.  1994) ;  
West  Bend Mut .  I ns.  Co.  v.  Sal emi ,  158 N. E. 2d 785 ( I l l .  App.  
1987) ;  Br uml ey v.  Lee,  963 P. 2d 1224 ( Kansas 1998) .   
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¶83 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce LOUI S B.  BUTLER,  JR.  j oi n t hi s di ssent .  
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¶84 LOUI S B.  BUTLER,  JR. ,  J.    ( di ssent i ng) .   I  j oi n 

Just i ce Br adl ey' s di ssent .   I  agr ee wi t h Just i ce Br adl ey' s 

di ssent  t hat  t he i nt ent i onal  act s excl usi on and t he sever abi l i t y  

c l auses of  t he Wangar ds'  i nsur ance pol i c i es,  r ead i n 

conj unct i on,  at  best  cr eat e ambi gui t y as t o t he i ssue of  whet her  

Debor ah Wangar d' s negl i gent  act s may be consi der ed separ at el y 

f r om her  husband' s i nt ent i onal  act s f or  pur poses of  i nsur ance 

cover age.   I  di sagr ee wi t h t he maj or i t y t hat  t he i nt ent i onal  

act s excl usi on cl auses i n t he pol i c i es bar  cover age f or  

" Debor ah' s al l eged negl i gence i n f ai l i ng t o pr event  St even' s 

i nt ent i onal  sexual  cont act  wi t h J. G.  because t he pl ai nt i f f s '  

damages .  .  .  ' [ ar ose]  out  of  an act  i nt ended by any cover ed 

per son t o cause per sonal  i nj ur y. ' "   Maj or i t y op. ,  ¶4.   

¶85 The l anguage of  t he i nt ent i onal  act  excl usi on cl auses 

cont ai ned i n t he i nsur ance pol i c i es pr ecl udes cover age f or  

damages ar i s i ng out  of  i nt ent i onal  act s.   See maj or i t y op. ,  ¶12 

( " We do not  cover  any damages ar i s i ng out  of  an act  i nt ended by 

any cover ed per son t o cause per sonal  i nj ur y or  pr oper t y damage 

.  .  .  . " ) .   Al t hough i t  i s  c l ear  t hat  cover age f or  damages 

at t r i but abl e t o St even' s i nt ent i onal  act s i s pr ecl uded by t he 

i nt ent i onal  act s excl usi on cl auses,  i t  i s  not  c l ear  t hat  damages 

at t r i but abl e t o Debor ah' s negl i gent  act s ar e al so excl uded.   

¶86 Ther e i s not hi ng i n t he i nt ent i onal  act s excl usi on 

cl auses i ndi cat i ng t hat  negl i gent  act s ar e excl uded f r om 

cover age,  or  t hat  Debor ah' s al l eged negl i gence shoul d be 

conf l at ed wi t h her  husband' s al l eged i nt ent i onal  act s.   Al t hough 
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t he i nt ent i onal  act s excl usi on cl auses excl ude f r om cover age 

" any damages ar i s i ng out  of  an act  i nt ended by any cover ed 

per son t o cause per sonal  i nj ur y or  pr oper t y damage, "  t hat  

l anguage does not  i ndi cat e t hat  any damages ar i s i ng out  of  a 

di f f er ent  per son' s negl i gent  act s ar e s i mi l ar l y excl uded.     

¶87 The compl ai nt  agai nst  St even and Debor ah Wangar d does 

not  al l ege t hat  al l  of  t he damages ar ose out  of  St even' s 

i nt ent i onal  act s.   Rat her ,  t he compl ai nt  al l eges t hat  damages 

al so ar ose out  of  Debor ah' s negl i gence,  st at i ng at  par agr aph 15 

of  t he compl ai nt  t hat  " as a r esul t  of  St even C.  Wangar d' s 

i nt ent i onal  t or t uous conduct ,  as her ei n al l eged,  and Debor ah S.  

Wangar d' s causal  negl i gence as her ei n al l eged,  J . G.  has suf f er ed 

and cont i nues t o suf f er "  a number  of  i nj ur i es,  expenses and 

ot her  damages.   The compl ai nt ' s sevent h c l ai m f or  r el i ef  al l eges 

t hat  Debor ah was negl i gent  i n t hat  she di d not  war n J. G.  of  her  

act ual  or  const r uct i ve knowl edge of  St even' s pr opensi t i es,  t hat  

she di d not  t ake any act i on t o pr event  hi m f r om bei ng al one wi t h 

J. G. ,  t hat  she negl i gent l y super vi sed J. G.  whi l e J. G.  was i n her  

car e,  and was ot her wi se negl i gent .   The compl ai nt  f ur t her  

al l eges t hat  Debor ah' s negl i gence was a di r ect  and pr oxi mat e 

cause of  J. G. ' s i nj ur i es.   

¶88 I f  t he maj or i t y means t o equat e St even' s i nt ent i onal  

act s wi t h Debor ah' s negl i gent  act s,  such conf l at i on of  c l ai ms i s 

not  i n accor d wi t h t he manner  i n whi ch di f f er ent  c l ai ms ar e 

t r eat ed by Wi sconsi n cour t s i n i nsur ance cover age cases.   Thi s 

i s t he case f or  t wo pr i mar y r easons.  
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¶89 Fi r st ,  Doyl e v.  Engel ke,  219 Wi s.  2d 277,  580 N. W. 2d 

245 ( 1998) , 1 c l ear l y est abl i shes t hat  i f  any al l eged cl ai m coul d 

be cover ed by a pol i cy,  cover age must  be pr ovi ded even i f  t he 

compl ai nt  al so al l eges cl ai ms t hat  ar e excl uded.   Thus,  even 

wi t hout  consi der at i on of  t he sever abi l i t y  c l ause i n t hi s case,  

we must  det er mi ne whet her  t her e i s cover age f or  t he negl i gence 

cl ai ms agai nst  Debor ah i ndependent l y f r om our  exami nat i on of  

whet her  t her e i s cover age f or  St even' s i nt ent i onal  conduct .      

¶90 Second,  t o t he ext ent  t hat  t he maj or i t y appear s t o 

v i ew t he i nt ent i onal  act s excl usi on cl ause as unambi guousl y 

i mput i ng St even' s i nt ent i onal  act s t o hi s wi f e' s  negl i gent  act s,  

such an i mposi t i on of  v i car i ous l i abi l i t y  v i ol at es t he r ul e of  

l aw we have gener al l y est abl i shed agai nst  i mput i ng one spouse' s 

conduct  t o anot her  i n an i nsur ance cover age cont r act :  

Thi s cour t  r ej ect s t he i nvi t at i on t o i nvent  a 
doct r i ne t hat  a spouse shoul d be deni ed r ecover y on an 
i nsur ance cont r act  because of  act i on of  t he ot her  
spouse when t hose act i ons cannot  be i mput ed t o t he 
i nsur ed spouse.   The mar r i age r el at i onshi p shoul d not  
be used as a basi s f or  such a l aw.   Mar r i ed peopl e ar e 
st i l l  i ndi v i dual s and r esponsi bl e f or  t hei r  own act s.   
Vi car i ous l i abi l i t y  i s  not  an at t r i but e of  mar r i age.  

Shear er  v.  Dunn Count y Far mer s Mut .  I ns.  Co. ,  39 Wi s.  2d 240,  

249,  159 N. W. 2d 89 ( 1968) .  

¶91 Consequent l y,  I  bel i eve t he onl y r easonabl e 

i nt er pr et at i on of  t he i nt ent i onal  act s excl usi on cl ause i s t hat  

                                                 
1 Not abl y,  Doyl e v.  Engel ke,  219 Wi s.  2d 277,  580 N. W. 2d 245 

( 1998) ,  i s  a supr eme cour t  deci s i on deci ded af t er  t he cour t  of  
appeal s deci s i ons upon whi ch t he maj or i t y pr i mar i l y r el i es,  
Jessi ca M. F.  v.  Li ber t y Mut ual  Fi r e I nsur ance Co. ,  209 Wi s.  2d 
42,  561 N. W. 2d 787 ( Ct .  App.  1997) ,  and Tar yn E. F.  v.  Joshua 
M. C. ,  178 Wi s.  2d 719,  505 N. W. 2d 418 ( Ct .  App.  1993) .  
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i t  bar s cover age f or  damages ar i s i ng out  of  St even' s i nt ent i onal  

act s,  but  does not  bar  cover age f or  t he damages ar i s i ng out  of  

Debor ah' s negl i gent  act s whi ch wer e al l eged as a separ at e c l ai m 

i n t he compl ai nt  i n t hi s case.   Her  conduct  i s at  i ssue,  and i s 

al l eged t o have caused damages wi t h r espect  t o t he sevent h c l ai m 

f or  r el i ef .   Those damages ar e al l eged t o have ar i sen out  of  her  

conduct ,  and not  out  of  St even' s i nt ent i onal  act s.    

¶92 To t he ext ent  t her e i s any ambi gui t y about  t he meani ng 

of  t he i nt ent i onal  act s c l ause as appl i ed t o cover age f or  

Debor ah' s negl i gence,  such ambi gui t y must  be const r ued i n f avor  

of  cover age.   Fol kman v.  Quamme,  2003 WI  116,  ¶20,  264 Wi s.  2d 

617,  665 N. W. 2d 857.  

¶93 For  al l  t he above r easons,  I  r espect f ul l y di ssent .  

¶94 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent i ng 

opi ni on.  
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